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about them if you had West’s Florida Statutes Annotated. The 


reason is the outstanding upkeep of West’s Florida Statutes 
Annotated. 


West's Florida Session Law Service rushes you the text of each 
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Lawyer’s Professional Liability Insurance 


The premium rates for 
professional liability insurance for 
Florida lawyers offered by Gulf 
Insurance Company of Dallas, 
Texas, this year were among the 
most reasonable in the nation. This 
statement is based both on the 
recent Frank B. Hall and Company 
market research performed for the 
Bar (results reported in the 
December 20, 1977, Bar News and 
in this issue of the Journal) and 
statistical information assembled 
by our Special Committee on 
Professional Liability Insurance 
chaired by Larry Kuvin. 

You may ask, Why? The answer 
is simple. As a Bar, our record was 
very good. Claims and losses were 
moderate. Add to this the attitude 
of Gulf Insurance Company that 
The Florida Bar is something 
special so far as a professional 
group of insureds. They offer this 
coverage to no other Bar group in 
the nation. 

Through most of this year claims 
were in line. Then, just at a time 
when Gulf was in the process of 
setting premiums for the next year 
when most renewals occur— 
February 15, 1978—the bottom fell 
out! We were informed that in the 
last quarter, Gulf “insured a loss or 
loss expense of approximately 
$1,500,000” from the more than 
9,000 Florida lawyers insured in this 
program. Total insured loss for this 
past year was $2,020,155. One of the 
major losses in this last quarter 
involved an insured who 
apparently overlooked a $300,000 
mortgage in the course of a title 
search. 

Spreading major losses is a 
painful thing and will result in 
premium increases. Asa result, Gulf 
is requiring a 73 percent premium 
increase. Where the rate this year 
was $342 for the basic $100,000/ 
$300,000 limits plus other liability 
and property coverage, the rate will 
go to $591 for the coming year. We 
are making every effort to mitigate 
this insurance. 
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What is being done? First of all, a 
careful analysis of the loss figures is 
underway by the Professional 
Liability Committee and our 
insurance administrator, Poe and 
Associates, Inc., of Tampa. 
Secondly, markets throughout the 
world are being searched to see if 
some insurance underwriter is 
available that will provide this 
coverage for Florida lawyers at a 
more reasonable premium. 

Thirdly, officers of The Florida 
Bar and committee personnel 
traveled to Atlanta to meet with key 
officials of Gulf Insurance 
Company in an effort to reduce the 
proposed rate increases. 

Fourthly, for several months 
preliminary steps have been taken 
to form a reciprocal insurance 
company which would provide the 
vehicle for Florida lawyers to 
become self-insured. You may 
recall that the Frank B. Hall and 
Company resear h survey 
recommended agvuinst self- 
insurance primarily because to do 
so the then-premium of Guif at $342 
would have to be increased to 
approximately $500 for the same 
coverage. Following committee 
recommendations, the Board of 
Governors at its January meeting 
resolved to go forward with the 
formation of a reciprocal insurance 
company, but not to activate it at 
this time. 

This is a wise move. Our brothers 
and sisters in the medical profession 
were forced to become self-insured 
when their liability coverage in 
effect completely dried up in the 
private sector. PIMCO, their 
statewide reciprocal, appears to be 
doing well after several years in 
operation. However, it is the 
position of both the committee and 
the Board that only when there are 
no “reasonable alternatives” in the 
private insurance market should 
The Florida Bar launch into the 
professional liability insurance 
business in Florida. 

Fifthly, the committee strongly 


recommends an aggressive “risk 
management” program within The 
Florida Bar. The committee urges 
President Troutman and President- 
elect Floyd to mandate each and 
every section and committee in the 
Bar to give immediate attention to 
specific ways and means to reduce 
lawyer malpractice claims. The 
Real Property, Probate and Trust 
Law Section needs particularly to 
address this problem because real 
property practice errors lead the list 
of areas of practice where most 
claims are occurring. The trial 
lawyer is not far behind on this list, 
so today the Trial Lawyers Section 
must concern itself with aggressive 
programs for the Florida trial 
lawyer to follow in order to avoid 
potential colossal claims arising in 
the courtroom or in processing or 
defending major claims. 

Continuing legal education is 
primary in this effort. Much has and 
is being done in preventive 
malpractice and risk management 
both through the CLE program and 
by the new, active Economics and 
Management of Law Practice 
Section. We need to intensify and 
augment both programs. 

Our meeting with Gulf officials 
was unsuccessful in reducing this 
years premium for reasons 
explained by their representatives 
in a position statement in this issue 
of the Journal. We hope our loss 
experience in 1978 substantially 
improves, resulting in a more 
stabilized premium structure. 

As with all professional groups 
nationwide, there just are no easy 
answers. We are doing our best to 
aid you. You and your law firm in 
turn must do your best to 
implement docket control systems, 
client communications procedures, 
trial procedures, and an ongoing 
legal education program that will 
prevent the occurrence of a legal 
malpractice claim. Careful study of 
this special issue of the Journal will 
help you in these areas. A joint 
effort by all will succeed. o 
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The “FAIR” Amendment 


“You can fool some of the people 
all of the time and all of the people 
some of the time, but you can’t fool 
all of the people all of the time.” 
(Abraham Lincoln) 

The trouble is, you only have to 
fool some of the people some of the 
time to get a constitutional 
amendment through, and fool even 
fewer of these to get 250,000 names 
on a petition. 

People sign Insurance Commis- 
sioner Bill Gunter’s petition because 
they think it’s FAIR. They think 
they are merely abolishing 
speculative damages. They think 
they are reducing insurance 
premiums 30 percent. They think 
these things because they are 
repeatedly told these things. Sadly 
enough, they want to believe 
because they are thinking about 
saving money more than they are 
thinking about saving rights. 

Fair? What’s FAIR about 
authorizing a wrongdoer to run a 
red light, amputate a victim’s foot, 
and not be fully accountable? Fair? 
What’s FAIR about innocently 
losing your foot with no recourse 
but your own insurance resource? 
What’s FAIR about no recompense 
for the inconvenience of a lost foot 
and the resulting disability to bowl, 
play tennis or golf? What’s FAIR 
about abolishing the United States 
Bill of Rights and the Florida 
Constitution’s Declaration of 
Rights, which recognize that the 
citizens of a free nation should have 
a jury trial and access to the courts 
to redress wrongs? What’s FAIR 
about denying access to the courts 
in motor vehicular controversies, 
but preserving it in other trespass 
disputes, land and_ security 
controversies, contract and 


defamation cases? If access to the 
courts and jury trials is abolished 
in these type cases too, in order to 
comply with the equal protection 
clause of the 14th amendment of the 
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United States Constitution, what’s 
FAIR about that? Fair? What's 
FAIR about reducing expenses in 
return for reduced liberty? “They 
that can give up essential liberty in 
order to obtain a little temporary 
safety deserve neither liberty nor 
safety.” (Benjamin Franklin in his 
Historical Review of Pennsylvania.) 
Likewise, giving up an essential 
institution of freedom to obtain a 
little temporary economic savings is 
a poor trade. 

The abolishment of speculative 
damages is another misconception 
created by political rhetoric. 
Speculative damages are those 
which might or might not occur. 
Our courts of law permit no 
evidence to be introduced and no 
claim to be made for damages that 
might flow from wrongdoing. To 
embrace a cause to eliminate a 
practice that does not exist has the 
obvious design to cajole and 
deceive. 

What is being advocated in this 
state is not the abolishment of the 
right to recover for speculative 
damages, but the right to recover 
against the wrongdoer for real and 
certain damages. The absence of a 
foot is demonstrable. It is actual. It 
is damage far more tangible than 
the incurrence of medical bills, a 
smashed automobile, or three 
months of lost earnings. After the 
initial recovery, the loss of a foot 
may be unaccompanied by pain, 
but that which is left is a downright 
annoying inability to enjoy life. If 
the only recoverable damages are 
bills with a sum of money on them; 
and that precedent is established, 
then it logically follows that not 
only will there be no justice for one 
who must live the remainder of life 
without a foot due to negligence, 
but also for one who suffers the 
intangible damage to reputation 
and character by a_ libelous 
publication, or who endures the 
humiliation of invasion of privacy. 
The only explanation in favor of 


compensating for all damages in 
one type of case but denying relief 


and granting immunity to a 
wrongdoer in automobile cases is 
that so many are affected in the 
latter, making it politically 
attractive to a politician, whereas 
few are affected in the former. 
What's FAIR about rationing justice 
in automobile cases but granting 
full relief in all other cases? 

Most deceiving of all, the people 
have been fooled into thinking that 
the abolition of current 
constitutional rights by a 
constitutional amendment will save 
them 30 percent of every dollar 
they spend for automobile 
insurance. The _ initial literature 
promoting this idea said, “FAIR 
would cut auto insurance rates 30 
percent.” The deception of this 
statement was exposed at a 
September 19, 1977, meeting of the 
Constitution Revision Commission 
in Orlando. There, it became public 
that abolishing the right to recover 
general damages will not reduce 
premiums 30 percent, as claimed, 
on that part of the insurance dollar 
covering auto repairs, insurance 
company administrative costs, 
agent commissions, personal injury 
protection benefits and medical 
bills. Later, the promotional 
literature was changed, “FAIR 
would cut auto liability rates 30 
percent.” After public disclosure to 
this “not fair” tactic to what is 
advertised as ‘“‘FAIR,”’ the 
promotional literature boasts the 
feeble claim that amounts ranging 
from “$60 to $300 or more would be 
saved annually by Florida drivers 
under the proposed ‘FAIR 
Amendment’ to the Florida State 
Constitution.” To sell sacred rights 
heretofore enjoyed by the citizenry 
for such a paltry sum is the poorest 
bargain since Esau sold _ his 
birthright for a bow] of pottage. 

The Trial Lawyers Section of The 
Florida Bar analyzed the available 
figures and determined the 
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PRESIDENT’S PAGE 


probable savings if the Florida 
Constitution is amended to abolish 
general damages. The analysis is 
reported in the December 1977 
Trial Lawyers Section Newsletter. 


Data Misleading 


The petition drive is being promoted on a 
claim of thirty percent reduction in 
premiums. Printed materials use a “pie 
graph” to demonstrate this point: 


48% 
Medical, 
Lost wages 


22% 
Damages 

to Vehicles and 

Other Property 


Speculative 
Damages 


Unfortunately the general public does not 
have the background or knowledge to 
question this type of presentation. 


In fact, the insurance dollar is distributed as 
follows: 


25¢ 23¢ 
Insurance Auto” 
Company Repairs 


Administrative 
Costs 


es 
3¢ Insurance Co. Tax 


Agents’ 
Liability Commissions 
13¢ 


li¢ 10¢ 
Medical PIP 


The proposed amendment does not affect 
agent’s commissions, company adminis- 
trative costs, auto repair costs, taxes, medical 
costs or PIP coverage. These items amount 
to $.87 of every premium dollar. The 
proposed amendment affects only liability 
coverage which is only $.13 of each premium 
dollar. If we accept the thirty percent 
savings, it is only 30 percent of $.13 or $.04 of 
each dollar. 


... Nonetheless, publicity concerning the 
amendment continues to claim or imply that 
there will be a reduction of 30 percent of 
premiums. 


As can be readily seen from the distribution 
of the insurance dollar only a_ small 
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percentage of each dollar is attributable to 
the elements of general damage. It therefore 
becomes difficult to understand the 
rationale that elimination of such damages 
would greatly reduce premiums. (Emphasis 
added) 


In October, auto insurance carriers were 
required for the first time in the history of 
this state to comprehensively report their 
premium and claim experience. This was as 
a result of an insurance reporting law passed 
in the 1977 session which was supported by 


the section. While all the figures have not yet 
been analyzed, for the first six months in 1977, 
the top ten carriers in volume had profits in 
excess of $32 million. 


During debate in the Senate, in 
the last legislative session, the 
following tables were used 
comparing the various plans before 
the Senate for addressing the 
automobile insurance rate problem: 


TODAY 

Bodily Injury $ 26 
Personal Injury 
Protection 22 
Uninsured Motorist 16 
Property Damage 47 
Comprehensive 18 
Collision 98 

Total $227 


TODAY 

Bodily Injury $227 
Property Damage 53 
Personal Injury 
Protection 87 
Uninsured Motorist 31 
Comprehensive 31 
Collision 72 

Total $501 


TODAY 

Bodily Injury $127 
Personal Injury 
Protection 55 
Uninsured Motorist 24 
Property Damage 50 
Comprehensive 25 
Collision 85 

Total $336 


Tallahassee Average Driver 
All Coverage Cost Comparison 


Comparative Cost Figures 
Average Driver—All Coverage—Miami 


Statewide Average Cost Comparison 


GUNTER MacKAY BARRON 
$ 12 $ 12 $ 22 
22 49 4 
22 22 19 
47 47 47 
18 18 18 
98 98 98 
$219 $246 $208 
GUNTER MacKAY BARRON 
$102 $102 $193 
53 53 53 
87 117 17 
44 44 38 
31 31 31 
72 72 72 
$389 $419 $404 
GUNTER MacKAY BARRON 
$ 57 $ 57 $108 
55 100 11 
33 33 29 
50 50 50 
25 25 25 
85 85 85 
$305 $350 $308 
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Also, during the last legislative 
session, the following figures and 
comparisons were used during 
debate in the Senate: 


25¢ 
Admin- 
istrative 


Costs pis 


3¢ Insurance Co. Taxes 


Property 
Damage 
Losses 

Paid 
23¢ 


squeBy 


cl 


gour. 


The above “pie graph” shows 
that the constitutional amendment 
for abolition of general damages 
only attacks $.13 of the insurance 
dollar. 

As can be seen from the 
foregoing charts, the plans calling 
for abolition of general damages 
would save the motorists of Florida 
only a stipend. In Miami, where the 
rates are the highest in the state, the 
Miami Herald compared rates of 
Allstate Insurance Company 
showing the costs of the type of 
coverage at the time of the last 
legislative session with the same 
type of coverage under the Gunter 
plan. The Miami Herald reported 
that the average Miami driver pays 
$501 a year for automobile 
insurance compared with $349 
promised under the Gunter plan. 
Therefore, based on these figures, 
the citizenry of Florida is asked to 
waive access to the courts, forfeit 
the right of jury trial guaranteed 
under the seventh amendment of 
the United States Constitution and 
forego the right to claim all 
damages against the wrongdoer 
whose negligence results in an 
impaired bodily function. The 
promised savings under all of these 
tables is not worth suspending any 
constitutional right which could 
lead to erosion of other sacred 
rights, such as freedom of religion, 
press, speech and assembly. 

The argument is made that only a 
small fraction of people are 
involved in accidents, thereby 
reducing the rights of only a few; 
whereas many people benefit 
from reduced rates. An argument 
could likewise be made that the 
right against self incrimination, 
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unreasonable search and seizure, 
and the right to counsel, a jury trial 
and habeas corpus, should be 
abolished to reduce huge police and 
judiciary budgets since only a small 
percentage of people are accused 
of crime and have the occasion to 
use these rights. Fortunately, there 
is no significant move to abolish 
such rights because individualism 
reigns supreme over collectivism, 
and people recognize they may 
someday be the victim of a 
wrongful accusation and need those 
rights. The Florida citizen must 
recognize the same principle before 
surrendering to the destruction of 
the proposed amendment. 

The concept of irresponsibility in 
order to reduce rates portends the 
destruction of responsibility in 
other phases of society. If a citizen 
driving an automobile is immune 
from responsibility for his 
wrongdoing, the contractor of a 
construction job, the architect of a 
building, or the engineer of a 
project would certainly be justified 
to claim immunity for themselves 
due to high insurance rates, so that 
the owner or customer would bear 
the costs of his misfortune for the 
negligence or incompetence of such 
contractor, architect, or engineer. 
Surely, a doctor acting in good 
faith, but who negligently injures 
his patient, would be well within his 
rights to claim that it is the patient 
who should provide for the 
misfortune of the doctor’s 
negligence. Where does the 
concept end, and how can it be 
stopped? The way to stop is not to 
start it. 

The promotion of the 
constitutional amendment has 
exploited the political advantage of 
the popular cry against lawyers. 
The oratory in support of the 
constitutional amendment stresses 
that many contingency fee 
contracts call for 40% of the 
recovery to the attorney 
representing an injured claimant. 
However, there is no explanation 
offered how the arrangement 
between the attorney and the 
injured party has anything to do 
with reducing rates. It is true if you 
make attorneys inaccessible to 
claimants, claimants would have no 
alternative but to accept the offer 
made by the wrongdoer or his 
carrier. So long as a claimant has 
access to an attorney, the attorney 
will not be deterred from fervently 


advocating his client’s cause simply 
because he is receiving a lesser 
percentage of the recovery, or his 
fee is determined by the court. If 
the fee is attractive enough to 
induce the attorney-client 
relationship, the ultimate recovery 
or payout by the insurance 
company will be the same; 
therefore, there would be no effect 
on rates. 

Besides, a claimant is not 
required to employ an attorney; he 
may negotiate his own settlement. 
If he has liability in his favor, he can 
hardly do worse than the proposed 
amendment would allow, and has 
the chance of doing better. As a 
matter of fact, the overwhelming 
majority of all claims are settled 
amicably in just that way. The fact 
that attorneys are accessible to 
claimants now gives them a 
bargaining position they would not 
otherwise have. 

If a claimant does seek the 
services of an attorney, he is not 
required to employ one at any 
particular percentage of the 
recovery. Competition is keen in 
this field, and the claimant has 
considerable latitude in reaching a 
satisfactory agreement with an 
attorney. If he cannot find an 
attorney at terms suitable to him, 
then he need not hire one, and he is 
still better off than under the 
proposed constitutional amend- 
ment which limits him to recover 
only part of his damages. 

The battle cry that by the time the 
injured claimant pays his attorney’s 
fees, his recovery is less than his 
economic losses, is simply not true 
as a general rule, except in those 
cases where the liability is so slim or 
the defenses so strong that without 
an attorney, the claimant would 
have probably faired worse 
anyway. 

The proponents of the 
constitutional amendment have 
been successful in neutralizing 
opposition by lawyers who are the 
natural enemy to the destruction of 
rights, remedies, and the adversary 
system. The strategy is to impeach 
lawyer credibility by claiming that 
their income is largely dependent 
upon representing injured parties. 
Admittedly, lawyers make their 
living enforcing rights, establishing 
duties and remedying wrongs. 
When a right is destroyed, there is 
that much less for a lawyer to do. 
When a wrong is legally held no 
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longer to be a wrong, the lawyer is 
precluded from representing 
affected clients. Likewise, the 
press’ opposition to legislation 
abridging their freedom can be 
predicted. The fact that 
newspapermen and_ broadcasters 
make money from the first 
amendment should not demean 
their arguments on the merits of the 
issue, and the position taken by 
lawyers should also be objectively 
weighed. If someone says your 
house is on fire, the best approach is 
evaluate the warning on the merits 
by seeing for yourself and not 
ignore the warning because it was 
spoken by the owner of a water 
company. The wisdom of a position 
is the subject for testing, not the 
people who propound it. Look at 
the rates saved; look at the rights 
destroyed; look at the Constitution; 
look at the precedent leading to 
possible destruction of other rights. 
That’s the approach. 

There is another reason, a moral 
reason, why a victim of 
wrongdoing should not be shut off 
from seeking a recovery for all 
damages. Everyone is subject to 
running a red light inadvertently or 
failing to yield the right of way, or 
driving too fast for conditions. 
Under the constitutional 


amendment, there would not only 
be the tragedy of adversely 
affecting an innocent life by human 
error, but the driver-violator must 
live with the thought that the 
injured party will be compensated 
only to the extent of his actual 
medical bills and impaired earning 
capacity. Many are comforted by 
knowing that if their negligence 
seriously injures another, at least the 
injured party will be adequately 
compensated. Under the proposed 
amendment that comfort is denied. 
Of course, if one were a 
Rockefeller, one could make a gift 
to such injured person of a 
substantial sum to relieve his 
conscience, but few are in that 
category. 

The Florida Bar has always been 
sensitive to its proper role in the 
scheme of things. Our positions are 
carefully weighed with the public 
interest in mind. During the 
legislative session of 1976, it was my 
opportunity to represent The 
Florida Bar with members of the 
insurance industry and key 
legislative people to present a bill to 
address the community clamor for 
liability insurance relief. The 
Florida Bar has not been negative in 
dealing with this problem. For the 
sake of insurance rate reductions, 


we compromised our concept of 
justice by supporting the 
elimination of stacking of insurance 
policies, by supporting an increase 
in the threshold for filing suit by 
requiring that the claimant be 
permanently injured, by 
supporting the abolishment of the 
collateral source rule, so now, an 
insurance company may claim a 
credit from payments made to an 
injured claimant from his own 
insurance company. 

The results of the 1976 bill 
became effective on October 1, 
1976. It appears now that the 
insurance industry is doing well 
under the 1976 law. 

It is hoped that the people 
will not be fooled by a decep- 
tive acronym or _ oratorical 
incantations that the suspension of 
current rights will bring them 
panacea. Even if the proposal were 
to save Florida motorists hundreds 
of dollars, the abrogation of that 
great equalizer, the jury, has no 
precedent except with despotic 
governments where subjugation 
and suspension of freedom are the 
fate of the citizenry, however 
economical those despotic systems 
may be. 

RussELL TROUTMAN 
President 


Ethical Considerations 


I am disturbed by the implications 
contained in an article in your 
Professional Ethics column in the 
December 1977, issue of The Florida 
Bar Journal. In an article entitled 
“Ethical Limitations Applicable to 
Legal Assistants” the author cites Ethics 
Opinion 75-29 entitled “Separate 
Charge to Clients for Costs of 
Secretarial Work.” Although unstated, 
the only reasonable implication from 
the reference to that ethics opinion in 
this article is that the provisions of that 
ethics opinion apply to separate charges 
to clients for the legal assistant’s work. 
In order to arrive at this conclusion the 
author of the article must have equated 
the work performed by a legal assistant 
in a law office as being the same as the 
work performed by a secretary. 

Quoting from Ethics Opinion 75-29, 
“Regular and usual secretarial services 


have traditionally been considered a 
part of a lawyer’s overhead expense 
which the lawyer includes in the fee he 
charges the client.” The only 
implication which can be drawn from 
this statement as it applies to legal 
assistants’ services is that legal 
assistants’ services have traditionally 
been considered a part of the lawyer’s 
overhead expense. 

It is clear from this approach that the 
author of the article referred to has no 
experience with legal assistants and is 
totally unable to differentiate between 
a law office secretary and a law office 
legal assistant. It would seem 
unfortunate, therefore, that one would 
feel qualified to write on “ethical 
limitations applicable to legal 
assistants” when one does not know 
what a legal assistant is or what one 
does. 


RowAN KELLEY 
Fort Lauderdale 


Editor's Note: 

The Journals “Professional Ethics” 
column is regularly prepared by The Florida 
Bar’s staff counsel. His of fice advises that the 
article in question was intended to alert 
lawyers to the various Florida ethics 
opinions that deal not only with legal 
assistants, but also with other nonlawyer 


personnel. No implication that the specific 
holdings of the cited opinions apply broadly 
to all nonlawyer personnel was intended. 


Rights of the Individual 


Just read your article in the 
December 1977 issue of The Florida 
Bar Journal. (Yes, people really do read 
the President’s Page). In any event, I 
just wanted to let you know that your 
thoughts, so well articulated, represent 
the feelings of many of us who see the 
rights of the individual and the “little 
man” being chipped away constantly 
from every angle. 


Tuomas R. Mooney 
Orlando 


I've read your President’s Page 
comment in the December Florida Bar 
Journal and have been moved to jot a 
few lines of admiration for your 
sentiments and eloquence. 

Now, what are you and I and the 
balance of the Bar going to do to elevate 
our collective conscious or unconscious, 
as the case may be to halt the trends 
away from historical, civil and 
constitutional liberties, especially right 
to jury of our peers? 

G. KILLER 
Norfolk, Va. 
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The Best Outfits 
At No Extra Cost 


Corporate name 
engraved in 24K Gold 
on Spine of all Books 


STANDARD 

3-ring binder (illustrated) 
250 page capacity 
Outfit No. 4 

with 75 blank sheets $25.25 
Outfit No. 1A 

with printed minutes 

and by-laws *$27.00 

The STANDARD binder 
also available in Black — 
please specify 


Other Complete 
Green Gem Outfits With 
Matching Viny! Slipcase 


HEAVY DUTY 

3-ring metal hinge binder 
250 page capacity 

Outfit No. 2 

with 100 blank sheets $33.25 
Outfit No. 2A 

with printed minutes 
and by-laws “$35.00 


DELUXE 
3 round-posts binder 

250 page capacity 

Outfit No. 3 

with 100 blank sheets $36.75 
Outfit No. 3A 

with printed minutes 

and by-laws *$38.50 


SPECIAL 

Self-Encased 
Corporate Outfit 

3-D ring binder 

360 page capacity 
(Slipcase not needed) 
Outfit No. 4 

with 75 blank sheets $28.00 
Outtit No. 4A 

with printed minutes 

and by-laws °$29.75 

The SPECIAL binder 

also avaiiaple in Brown — 
please specify 


SPECIAL FORMS SECTION — 
Provided with all outfits and 
includes: Sub-Chapter S 
(election not to be taxed as 
acorporation). Executive 
Medical and Dental 
Reimbursement Plan 

Forms for annual meetings of 
shareholders and directors 


Individual items available — 
write for catalog. 


Green. 


STANDARD 


THE QUALITY 
CORPORATE OUTFIT 


The Original All-in-One Volume Corporate 
Outfit Including Seal 


EVERY GREEN GEM" CONSISTS OF: 


BINDER—Handsomely gold tooled. Bound in durable Fabricoid 
over heavy binder's board for long lasting use 

STOCK CERTIFICATES — 20 —imprinted and numbered. Additional 
certificates 20¢ each. Extra charge for special clauses depending 
on copy. TRANSFER LEDGER. INDEXES — Mylar reinforced 

PRINTED MINUTES AND BY-LAWS include IRC Plan 1244 plus — 
CORPEXPEDITER — for quick completion of minutes 

{Blank sheets and title page instead of above. } 


PF:OFESSIONAL - NOT-FOR-PROFIT anid MODEL CORPORATION 
ACT MINUTES available 


phe 
it 
| a] 
id) 
fie: 
HER 
Unique Pocket for Removable Separate = Handsome Stock Certificates lithographed on high quality 


Fold-Away Seal. Permanently 
Attached to inside front cover. 


Carrying Case for Seal. 


heavy rag bond paper with that “BIG BOARD” look 


Over-all size of all outfits 1-3, 4" high x 10-1/4" deep x 2-1/4" wide 


able “Corpexnote NY.” 


Orders shipped 
within 24 hours 


MONEY BACK 
GUARANTEE 
* 


Serving the Legal 


Profession since 1927 


Use this order form for your convenience 


Corpex, 24 Hudson St., New York, NY 10013 


CORPORATE NAME Print name exactly as on Certificate of Incorporation 


State of 


Ship to 


Date of Incorporation 


Street Address, 


Total Authorized Issue 


City. State. and Zip Code 


No. of Shares Par Value $ 


each Attention of 


Or 


Shares without par value 


Ship Outfit $ 


Certificates signed by Pres. and 


Check Must Accompany Order Payable to Corpex 


“When ordering Minutes & By-Laws specify © Single 


Add 51.00 shipping charge for continental US all others $4.00 


Multiple Incorporators. 


* *Remarks 


Valid Through 


Signature _ 


_O Check Enclosed _ 


= 
4 
anknote Company, Inc. 


COURT PRACTICE INSTITUTE, INC. 


4801 W. Peterson Avenue Chicago, Illinois 60646 Telephone 312—725-0166 


Alan E. Morrill, Director Richard C. Smilgoff, Associate Director 
Author of Tria/ Diplomacy and Anatomy of a Trial 


NEW! — ——FOR 1978 


THE CPi 
NATIONAL TRIAL ADVOCACY SEMINAR 
AT 


FORT MYERS, FLORIDA 
MARCH 18 - 25, 1978 


More than 750 lawyers from every state in the supplemented with some demonstrations, limited 
Union have completed our intensive one-week seminars lectures, and video tapes on pertinent subjects such as 
in trial advocacy in Chicago. Now we are pleased to trial evidence, cross examination, introduction of 
offer our complete National Trial Advocacy Seminar exhibits, examining expert witnesses, opening and 
for the first time in Florida. closing statements, and others. Lawyers who success- 


fully complete the course are awarded certificates 
certifying them as Diplomates of the Institute. All 
ages and levels of experience accommodated. 


This seminar will contain exactly the same content 
and methods successfully used in our now famous 
National one-week intensive seminars. Emphasis is on 


doing it. This is NOT a lecture course. Instructors 1978 SCHEDULE 

are outstanding trial lawyers and judges many of whom 
are experienced in teaching trial advocacy. Participants NATIONAL TRIAL ADVOCACY SEMINARS 
are divided into small groups of approximately eight Jury Trials e Bench Trials 
participants to one instructor for intensive exercises e Administrative Hearings 
in witness examinations (direct, cross and adverse); February 4 - 11, 1978 Chicago, Illinois 
introduction of exhibits; opening statements and Ramada O'Hare Inn 
closing arguments; making and meeting objections; Fe sruary 18-25, 1978 Sacramento, California 
using blackboards, charts, diagrams, models and University of the Pacific 
demonstrative aids; examination of expert witnesses; McGeorge School of Law 
jury selection and all other facets of a trial necessary March 18 - 25, 1978 Fort Myers, Florida 

for a trial lawyer to employ effectively. A complete May 20 - 27, 1978 Chicago, Illinois 

jury trial is included in each course with personal Ramada O'Hare Inn 

; critiques by outstanding trial lawyers and judges. August 12 - 19, 1978 Chicago, Illinois 

Ramada O'Hare Inn 

: Up-to-date proven methods of instruction are used ; wine 

including rotation of groups of participants from Receiver 2-8, 1978 
instructor to instructor in order to be exposed to 


different approaches and ideas in solving both common 
and unusual trial problems. The ‘‘do it” approach is Tuition* — 700.00 for the entire course 


*Tuition, travel, hotel and living expenses of attending continuing legal education programs are deductible for federal income tax 
purposes. See Couglin - v - Commissioner, 203 F 2d 307 (2nd Cir. 1953); Treas. Reg. § 1;162-5. 


CPI Seminars are approved by Florida and al! other states requiring mandatory Continuing Legal Education. 
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ED FREEBISH MADE COURTROOM HISTORY TODAY... 


. . . but not the kind he had in mind. Effective trial 
advocacy requires sound training or lots of experience 
— sometimes the kind of experience Ed Freebish is 
having. We think you would rather have the benefit 
of practical on-your-feet training in trial techniques 
which will give you the confidence and understanding 
to be in command of any courtroom situation. Court 
Practice Institute’s trial advocacy seminars offer 
intensive training in small groups, led by a distinguished 
faculty of experienced trial lawyers and judges using 
the most modern and effective teaching techniques. 


COURT PRACTICE INSTITUTE, INC. 
4801 W. Peterson Avenue Chicago, Illinois 60646 312—725-0166 


names of Diplomates in my community. 


munity. 
SEMINAR PREFERENCE 


(_] 1 am interested in receiving more information and the 


(_] Please accept my refundable deposit of $50.00 to hold 
a tentative place and send me an application with more 
information and the names of Diplomates in my com- 


Attorneys from all parts of the country have become 
Diplomates of the Court Practice Institute. Our 
Diplomates have used the knowledge and _ skills 
acquired at Court Practice Institute to achieve 
remarkable success in courtrooms throughout the 
country. Many return to us for advanced training and 
keep us advised of their successes and experiences. 
Our Diplomates can tell you about the high quality of 
our training. The Institute wil! be pleased to send you 
the details along with a list of Diplomates you can 
contact in your area. We urge you to ‘Ask a Diplomate”: 


PARTIAL LIST OF INSTRUCTORS* 


Phil Auerbach Paul Manion 
Walter Beall Tom Mason 
Dale Cini Al Morrill 

Clyde Cross Hon. Bill Murray 
John Ewart Marshall Nurenburg 
Charlie Fitzgerald Nat Ozman 

Ted Flowers John Phillips 
Neil Galatz Rich Record 
Harlan Heller Tom Riley 

Jack Horsley Al Rosenbloom 
Bill Jacobs Dick Smilgoff 
Sandy Korein Bill Snead 

Larry Kotin Bob Spiegel 

Sam Langerman Ed Stein 


NAME (please print) 


Frank Libbe Lee Tornquist 
Jim Lindmark Roland Upton 


FIRM 
ADORESS 


Jerry Litvin Phil Zimmerly 


*Individual instructors will teach various 
seminars. 


Hon. Prentice H. Marshall, Judge, U.S. Dis- 
trict Court, will lecture on trial evidence 


at one evening session either live or on video- 
tape. 
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Gulf 
Insurance 
Companys 
Position on 
Professional 
Liability 
Rate 
Increase 


By Joe Holloway — 
Staff Consultant 

and Jack Driscoll — 
Administrative Services 
Manager of Poe 

and Associates 
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This month Florida Bar 
participants in the Bar's 
professional liability insurance 
program are receiving renewal 
notices reflecting a 73 percent 
rate increase. Last year’s 
premium was $342 and the 1978 
premium is $591 for the basic 
$100,000/$300,000 coverage. 

The Journal invited the 
underwriter, Gulf Insurance 
Company, and its administrator, 
Poe and Associates, to explain 
their position regarding the 
increase. 


On February 15, 1977, The 
Florida Bar professional liability 
insurance program was converted 
from an “occurrence” type policy to 
a “claims-made” form. At that time, 
Gulf Insurance Company, 
underwriters of the program, 
implemented a first-year rate of 
$342 for limits of $100,000/ 
$300,000. The indicated second- 
year rate provided last year by Gulf 
was $425.! 

While the first year of the 
“claims-made” form has reflected 
reasonable loss experience, the 
runoff from the now defunct 
“occurrence” form continued to 
register substantial losses. These 
losses were considerab y more 
severe than originally projected by 
Gulf. The loss figures from the first 
eight months of 1977 were running 
in line with Gulf’s projections, but 
the last four months of the year 
produced a rapidly deteriorating 
picture, including three major 
shock losses. This latter year decline 
forced Gulf to reassess its position 
on the second-year rate. 

In mid-December, Gulf notified 
Poe and Associates, administrators 


! This proposed rate was presented to 
Bar’s Group Insurance Committee a year ago 
as the potential maximum increase in 
premium over the first year. This did not 
turn out to be the case as pointed out here. 


for The Florida Bar Insurance 
Plans, that it felt it necessary to 
increase the second-year rate to 
$645, a 52 percent increase over the 
original indication. On December 
28, 1977, representatives of Poe and 
Associates travelled to Gulf’s 
regional office in Atlanta in an 
attempt to persuade Gulf to reduce 
this figure. After day-long 
negotiations, Gulf agreed to reduce 
the second-year rate to $591, a 39 
percent increase over the original 
projection. 

Representatives of The Florida 
Bar and Poe and Associates again 
went to Atlanta on January 18, 1978, 
to present the Bar’s position directly 
to Gulf’s management. Despite an 
intensive exchange of ideas, Gulf 
was not willing to reduce its second- 
year rate below the $591 figure. 

Since no insurance company has 
long-term experience figures of any 
credibility in the area of lawyers’ 
professional liability insurance, 
Gulf is relying heavily on loss trend 
and development figures supplied 
by Insurance Services Office (ISO). 
This is a national clearing house for 
insurance data and is subscribed to 
by most insurance carriers. The ISO 
data indicate a rapidly deteriorat- 
ing claims picture on a national 
basis, reflecting a frequency of 7 
claims per 100 attorneys. In 1977, 
Florida experience showed a 
frequency of 3.19 claims per 100 
attorneys, a decline from 3.76 per 
100 attorneys in 1976. For this 
reason, Poe and Associates and The 
Florida Bar take strong exception to 
ISO’s loss trend and development 
factors because’ Florida’s loss 
frequency is considerably below 
the national average. The Insurance 
Services Office has also published 
recommended rates for each state. 
Its recommendation for $100,000/ 
$300,000 limits in Florida is 
$2,236.00 for the occurrence form 
policy. 

Poe and Associates made 
inquiries in the insurance 
marketplace to determine if other 
carriers were interested in entering 
the professional liability area in 
Florida but up to this time all 
responses have been negative. O 


THE FLORIDA BAR JOURNAL 


| 

: 


Florida Lawyers 
Professional Liability 
Insurance: An Observation 


There has been considerable 
literature particularly in the past year on 
the subject of increasing malpractice 
claims against lawyers and increasing 
liability insurance premiums. The Bar 
News has kept you posted on 
developments in Florida and this issue 
of the Journal provides additional detail 
on the subject in Marshall Cassedy’s 
“Briefly Yours” column and _ several 
articles. Without exception, the picture 
painted is dark, foreboding, and totally 
negative. This observation considers 
some positive aspects of this bleak 
situation. 

Much recent criticism experienced 
by the legal profession has resulted 
from public perceptions that little or 
nothing is done about incompetent 
attorneys and legal services cost “too 
much.’ Most lawyers would 
acknowledge that there is some merit in 
such criticisms. However, most, if not 


all, lawyers would prefer to have their 
clients believe that they are competent 
lawyers and that their charges for legal 
services are reasonable. 

Standards of competence have not 
been easy to identify for lawyers as well 
as for any other professional group 
which requires considerable subjective 
judgment and allows a variety of modi 
operandi in the effective performance 
of responsibilities. However, two 
measures frequently used in relation to 
lawyer competence are: 


l. The quality and efficiency of 
management of the law office. 

2. The amount of knowledge of 
substantive law and legal procedures 
and the proper application of such 
knowledge. 


Such measures are regularly employed 
as part of most malpractice claims filed 
against lawyers. 

Lawyers who wish to improve their 
competence and their law office quality 
and efficiency will have many more 
opportunities in the future as the Bar 


moves toward increasing the number, 
level, and quality of CLE courses and 
develops an active, comprehensive risk 
management program in line with the 
recommendations of Poe and 
Associates and more recently the Frank 
B. Hall report. The Economics and 
Management of Law Practice Section is 
moving forward with plans to 
incorporate risk management and 
reduction of malpractice claims as a 
major topic in its seminars and regional 
workshops. 

Lawyers and selecied law office 
personnel who participate in these 
activities will find that the total time 
and money required will be a justified, 
economical insurance premium 
providing many benefits, including: a 
reduction or elimination of malpractice 
claims, a better quality of legal services 
provided, and improved law office 
morale. 


PETER J. FANNON 
Assistant Executive Director 


ATTENTION 


Commercial 
Litigation 
Lawyers 


The Academy of Florida Trial 
Lawyers is proud to announce 
the formation of its Commer- 
Cial Litigation Section. 


Name 


Please send me complete information about the 
Academy and the Commercial Litigation Section. 


Firm 


Address 


City 


Zip Code 


Telephone 


Mail to: Academy of Florida Trial Lawyers 
Suite 400, Lewis State Bank Buliding 
Tallahassee, Florida 32301 
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Insurance 


Status The Florida Bar’s 
Professional Liability 


Frank B. Hall & Company Report — A Summary 


“The increasing frequency and severity of lawyers’ 
professional liability claims and the resultant higher cost 
and reduced availability of insurance to cover those claims 
is the sole reason for the commission of this study. The 
data analysis contained herein is unique, as no such 
information has ever been available in such detail to any 
Bar. 

“The Florida Bar is in a position now to analyze what has 
been identified as the source of its professional liability 
problem and take aggressive steps to control that 
problem. This is the essence of risk management, which is 
the only technique which can more certainly guarantee the 
financial success of any Florida Bar alternative risk 
financing decision. 

“It does not matter what your risk financing decisions 
may be when considering risk management. Whether one 
insures conventionally or self-insures in some fashion, loss 
control is the sole technique for reducing the frequency 
and perhaps the severity of losses facing the members of 
The Florida Bar today and in the future.” 

So reads a 122-page study to determine The 
Florida Bar’s status of professional liability insurance and 
the feasibility of alternative risk financing methods. The 
study was just completed by Frank B. Hall & Company of 
Florida. Pertinent highlights of this study commissioned 
by The Florida Bar at a cost of $75,000 appear below. 


Overview 


The report recommends against a self-insured risk 
financing program at the present time. Gulf Insurance 
Company has indicated a renewal rate only slightly higher 
than the current $292 for $100,000/$300,000 limits. To 
prudently fund a Bar-controlled risk financing vehicle, a 
premium of $492 (after two years on a “claims made” 
policy) would be required for the same limits. As long as 
Gulf is willing and able to provide the current program at 
its proposed premium levels, the report recommends Bar 
acceptance. 

The suggested rate of $492 for a Bar-controlled program 
contemplates expenses of i7%. The disparity in the 
available loss fund developed by Gulf and the Bar- 
controlled vehicle is much greater than the premium levels 
would indicate. Consequently, the report recommends 
formation of a risk financing vehicle as a standby measure. 
With such a program available, the Bar would be less 
likely to be forced into accepting renewal terms from its 
existing underwriter or any other it might not want. 
Depending on the format selected, and attendant 
legislative and capitalization requirements, the vehicle 
should be established well in advance of any major shift in 
Gulf’s underwriting position. The study recommends this 
be done as soon as the selection process is completed. 

Based on the data reviewed, professional liability losses 
are significantly related to poor office procedures rather 
than substantive legal issues. These and other causes of 
loss would be subject to control through an aggressive risk 
management program. The report recommends 
establishment of such a program, and that its contents be 
monitored by the Professional Liability Committee. 


The report finally recommends institution of a 
management information system to ensure the currency of 
the Bar’s information on the causes and effects of 
professional liability losses. 


Data Collection — Florida Claims Study 


The data collection aspect of The Florida Bar study 
began in July 1977 with an analysis of the claims file 
summaries of both American Home Assurance Company 
and Gulf Insurance Company for the periods they 
underwrote the Bar’s professional liability program: 1970- 
73 and 1974 - to date, respectively. Some 400 claims 
summaries from each carrier were tabulated as to incurred 
loss amount, expense amount and “tail” effect created in 
the time between occurrence, reported and settlement 
dates. A description of the types of errors and the areas of 
practice used in the survey was also prepared. Computer 
analysis of the data indicated: 


e@Of the 829 claims summaries reviewed, 28 percent of 
the claims occurred in the area of real estate practice. 

eAn additional 20 percent of all claims reported resulted 
in an area of practice known as personal injury litigation. 

eA review of losses by type of error indicated 14 percent 
were due to a missed statute of limitations; three percent 
were due to missed procedural deadlines; and another 14 
percent resulted from faulty title searches. 

eTwenty-four percent of claims were reported during 
the year of occurrence; 37 percent were reported one year 
after occurrence; and 29% were reported within two years. 
The remaining 10 percent were reported three or more 
years later — all highlighting the “delay” factor 
surrounding professional liability claims in general, and 
justifying serious consideration of a “claims made” policy. 

eOf the claims reported, 42 percent were closed 
without payment; 17 percent were closed with payment; 
and 41 percent remain open. The more mature claims 
from American Home Assurance (1970-73) show 51 
percent of its cases closed without payment — again, 
indicating that many professional liability claims have no 
merit. The average expense for such closed cases was $734 
each. 

eThe 117 cases involving missed statutes of limitations 
reflected a mean settlement of $10,529 each; 116 cases 
with faulty title searches or abstractors’ opinions indicated 
a mean settlement of $1,144 each. Three major personal 
injury liability losses dating back as far as 1972 involved 
two instances of missed statutes of limitations and one late 
filing. They were settled for $300,000, $175,000 and 
$158,592, respectively. 

eClaims from Dade and Broward County attorneys 
represented over 50 percent of the reported cases. These 
averages were significantly higher in the American Home 
Assurance portfolio wherein the average missed statute or 
untimely filing case was approximately $20,000, and the 
average title or abstractor error case was approximately 
$4,400 

@Real estate as a major area of practice represented 13 
percent of all practices but some 28 percent of all claims. 
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However, only six percent of real estate practitioners 
showed claims, indicating that much property work may 
be conducted by attorneys outside their area of major 
practice. 


Data Collection — Florida Bar Survey 


In September 1977 the 16,000 in-state members of 
The Florida Bar were mailed a questionnaire developed 
by Frank B. Hall and Premack Research Corporation. 
Some 4,544 responses were received by mid-October for 
analysis and cross-tabulation; 350 additional responses 
were received after the cutoff date. This 25 percent 
response was considered sufficient for a statistically 
reliable analysis, which revealed: 


eSeven percent of the responding attorneys had one or 
more claims filed against them in the past five years. 

eThirty percent of the claims occurred in the real estate 
area of practice and 15 percent in the litigation area. 

eighty percent of the respondents have purchased 
professional liability insurance in the past two years, with 
one-third purchasing $100M/$300M limits and two-thirds 
purchasing more. Deductibles were heavily used by at 
least 60 percent of the respondents. 

eClaims per attorney respondent in Dade and Broward 
County were 1.6:1 and 1.8:1 respectively; Orange and 
Pinellas were 1:1; all other counties were .6:1, suggesting a 
possible basis for territorial rate surcharges in certain 
instances. 

eSixty percent of the respondents supported the 
concept of self-insurance and 70 percent expressed a 
willingness to contribute $300 in capital to support a Bar- 
controlled self-insurance program. 


Risk Management 


The study notes the uniqueness of the data compiled 
and reviewed, and observes that The Florida Bar is now in 
a position to analyze what has been identified as the source 
of its professional liability problem and take aggressive 
steps to control it. The tentative risk management 
suggestions include: 


eTo reduce the average expenses in defending 
nonmeritorious claims, legislation should be considered to 
provide for a pretrial screening process of all professional 
malpractice actions. Such claims wouid be reviewed by a 
pretrial screening tribunal composed of a lawyer, judge 
and a layman within 30 days of filing suit. The tribunal’s 
ruling would be admissible at trial; if adverse to plaintiff, a 
bond would be required to cover defense costs in the 
event the plaintiff did not prevail in court. 

eTo reduce losses related to missed statutes of 
limitations or untimely filings, a large specific deductible 
should be instituted into the program as a deterrent; via 
audit, the Bar or the courts should require the maintenance 
of attorney calendar procedures to ensure adherence to 
acceptable office practices; devising a model calendar 
similar to the ABA version for attorney use; requiring a 
CLE course in the area of sound office practices, including 
maintenance of a calendar; offering a course in law office 
economics at all Florida law schools; publication of this 
information and other loss causes to members of the Bar; 
work with the trial bar and the ATLA on this specific issue; 
consideration of a court rule requiring attorneys to 
provide registered mail notice to their clients of applicable 
statutes of limitations and thereby putting the client on 
notice of appropriate filing dates; and suggestion that 
chronic late filers be considered for discipline under 
grievance procedures. To assist in reducing the frequency 
of these losses, the study recommends the early reporting 
of such claims so that the impediments may be removed, 
repaired or otherwise mitigated in legal procedures 
reducing the possibility of a claim occurring. 
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eBecause actual case files were not reviewed, the 
specific causes of title search and real estate errors were 
not determinable. Massachusetts studies should soon 
provide more basis for recommendations as to the use of 
abstractors, the certification process and use of title 
insurance. 

The study further noted a legislative trend toward 
controlling the proliferation of professional liability 
litigation. It recommended further evaluation of such 
legislation as to their applicability in reducing lawyers’ 
professional liability losses. The areas include: 

eElimination of the ad damnum rule 

eReduced statutes of limitations 

eEstablishment of pretrial screening 

eEstablishment of mandatory arbitration 

eAssessment of costs against the plaintiff in 
nomeritorious cases 


Changing and expanding doctrines of law were 
mentioned for further study and CLE educational efforts, 
such as: 


eStandard of care 

eDuty to consult 

eLocality rule 

eFiduciary standard 

ePrivity and nonprivity rule 

eDiscovery rules 

eRes ipsa loquitor 

eWarranties and representations 

eInformed consent and reasonable disclosure 
eStatute of Frauds 

eDuty to public (SEC) 

ePunitive damages 

eExpert witness rules 

eAbuse of process and malicious prosecution 


In the area of risk management education, the study 
suggests Barwide awareness of its claims and membership 
surveys in official media, followed by refinement of 
technique through live and written CLE offerings with an 
initial emphasis in the real estate and trial practice areas. 


Alternate Risk Financing 


The study next reviewed alternatives to conventional 
insurance to determine one or more that might suit the 
Bar’s needs. The presentation that follows does not 
consider the appropriateness of each program from an 
actuarial viewpoint. 


eColorado “Captive” (Special Purpose) Insurance 
Company. Under 1977 enabling legislation associations 
may now form captive insurance companies in Colorado 
to meet their members’ specific insurance needs in areas 
other than personal homeowners, auto or life. Advantages: 
minimum capitalization of $350,000 surplus, $400,000 paid 
in capital may be raised with irrevocable letters of credit 
in lieu of cash or equivalents; company pays 1% premium 
tax; company is immune from participating in assigned 
risk and other pools; premiums would be deductible by 
the individual insured unless the company is within 
Revenue Ruling 77-316 (Aug. 29, 1977). Disadvantages: 
the company would most likely not be approved for 
admission in Florida; insurance would therefore have to be 
sold from Colorado unless the company reinsured an 
admitted or approved nonadmitted “fronting company” 
carrier in Florida; reinsurance for the company could be 
more difficult to obtain because of its unrated financial 
status and nonadmittance unless a fronting company 
participated; capacity of the Colorado “Captive” would 
be regulated to the exent the Colorado Insurance 
Commissioner used standard regulatory ratios to 
determine permissible limits of liability and premium 
writings, which could be as conservative as a policy limit 
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of liability being no more than 10 percent of capital and 
surplus; the underwriting profit of the company would be 
subject to U.S. income tax liabilities; The Florida Bar 
could not influence favorable Colorado legislation to 
support its insurance program. 

eOffshore “Captive” (Special Purpose) Insurance 
Company. While Bermuda has recently discouraged the 
formation of association - sponsored insurance companies 
for individual members’ professional liability insurance, 
the Cayman Islands have been receptive and have 
licensed such American groups. Advantages: minimum 
capitalization is $120,000 capital and surplus; U.S. premium 
excise taxes would be four percent if the company were 
formed as a primary carrier and one percent if formed as a 
reinsurer (no premiym taxes are required in the 
Caymans); if the company were formed by ten or more 
nonrelated subsidiaries (e.g. county bar associations), 
each holding less than nine percent of stock; the company 
would be considered a noncontrolled foreign corporation 
whose underwriting profit would be immune from U.S. 
income taxation until “repatriated;” neither Bermuda nor 
the Caymans have active insurance authority, thus 
capacity and written premium requirements as suggested 
in the Colorado scheme may not be mandated; the 
company could write other lines of insurance and become 
an active offshore insurer for others for profit; premiums 
would be deductible if the company were owned by 
nonrelated entities but would likely not be if owed by 
The Florida Bar, per Revenue Ruling 77-316, supra. 
Disadvantages: As with the Colorado scheme, the 
company would be discouraged from selling in Fiorida 
due to its unapproved status, and might have to organize 
as a reinsurer of an admitted Florida fronting company. 

eFlorida “Admitted” Steck Company - F.S. §628. This 
form is subject tc insurance law. It requires 
$500,000 minimum capital to write malpractice insurance 
and a surplus of $750,000 in lawful U.S. money or 
equivalent government securities. Common or preferred 
stock would be between $1.00 and $100 par. Advantages: 
the company could advertise, solicit and underwrite 
business in the state; it could be financially rated by 
recognized services and therefore be more acceptable to 
reinsurers or excess underwriters as_ satisfactory 
underlying insurance; it would have the flexibility to 
underwrite other lines of insurance if ever desired; 
premiums would be treated as deductible business 
expenses to the extent the IRS construed there was a real 
transfer of risk, the individual insureds did not have 
effective control of the insurer and could not receive 
excess profits as a dividend other than a stock dividend. 
Disadvantages: the company would have to participate in 
the Florida Insurance Guaranty Association, Inc. (FIGA) 
and the Florida Medical Malpractice Joint Underwriting 
Association (FMMJUA); capital and surplus would have 
to be raised through an intrastate offering circular under 
applicable state securities law, or through nonsecurity 
subscriptions; the company would be subject to state 
regulatory control and its underwriting profit would be 
subject to federal tax when earned; F.S. 624.418 permits 
suspension or revocation of authority if the ratio of net 
writtea premium to policyholders’ surplus exceeds 4:1 and 
the company has less than a $50 million surplus. 

eF lorida Mutual Insurance Company - FS. §628. Like a 
stock insurer, this form would require a minimum of 
$1,250,000 capital and surplus raised through a 
subscription to policyholders. The study opines that no 
compliance with state securities laws would be required. 
Advantages: the same as noted for a stock company, 
supra. Disadvantages: participation in FIGA and FMM 
JUA, regulatory control by the state insurance department 
and subjectivity to F.S. 624.418 as noted with the stock 
company format; plus, the company would be subject to 


federal income tax on its underwriting profit to the extent 
it is not distributed as a dividend, and minority 
shareholders could gain effective control of the entity 
through proxy. 

eReciprocal Insurance - F.S. §629. This entity can be 
formed with 25 or more persons as original subscribers 
and a minimum surplus of $950,000. A bonded attorney- 
in-fact would be authorized to operate the reciprocal; 
unless it is authorized to issue nonassessable policies, 
subscribers would have a contingent assessment liability 
(individual, several and proportionate - not joint). 
Assessments may be ordered by the Subscribers Advisory 
Committee or the Department of Insurance to an 
aggregate amount provided by the power of attorney or 
subscription agreement. Advantages: the same as noted 
for a stock company, supra. Disadvantages: participation 
in FIGA and FMMJUA, regulatory control by the state 
insurance department and taxability of underwriting 
profit as noted with the stock company format; reciprocal 
would have to initially offer assessable policies only or be 
subject to losing its nonassessable status if its surplus 
became impaired; surplus of $950,000 (assessable) or 
$1,250,000 (nonassessable) would be raised through 
subscriber offering; the net written premium/policy- 
holders surplus ratio of 4:1 could impair the company’s 
ability to meet demand if premiums increased due to 
inflation; assessable policies would be difficult to sell if 
nonassessable policies are available on the open market; 
§629.241’s one-year limit for assessment may be a 
significant disadvantage to new subscribers being 
assessed for past subscriber losses as they mature. 

eSelf-Insurance - F.S. §627.356. Groups or associations 
are authorized to self-insure subject to state regulation 
using a professional malpractice risk management trust 
fund. The Department of Insurance would adopt rules for 
implementation guaranteeing maintenance of sufficient 
reserves in the event of dissolution. Advantages: no 
capital or surplus requirements; no securities offering 
circular or subscriber offering required; no presently 
existing provision for Florida insurance premium taxation; 
no participation in Florida pools or the FIGA; no 
assessment feature is required; underwriting profit would 
not be taxable; no net premium/policyholders surplus 
required. Disadvantages: probable nondeductibility of 
contribution to trust for federal and state tax purposes; 
other lines of insurance could not be provided; excess 
insurance or reinsurance could be difficult to secure; the 
vehicle would participate in the FMMJUA. 


Risk Financing - Recommendations 


Alternative 1: The study recommends creation of a Bar- 
sponsored and maintained “professional liability fund” to 
respond to covered third party liability claims against 
participating members. The fund would not act as an 
insurer but, like the Clients’ Security Fund, would be 
obligated to respond to claims. The Fund would most 
effectively operate if made mandatory for all Bar 
members as a right to practice law in Florida. 

The plan would feature the following: self-insurance 
through $500 - $5,000 deductibles depending on an 
actuarial analysis of state attorney liabilitylosses;response 
to additional losses exceeding deductibles by the Fund up 
to a stated ceiling depending on actuarial analysis; the 
fund’s securing of specific excess of loss insurance per 
occurrence up to $100,000 or $1 million limit excess of the 
fund limit; procurement by the fund of annual aggregate 
excess stop loss insurance in excess of a certain annual 
aggregate dollar limit computed by the number of 
participating Bar members times a dollar amount per 
member; through a third party administrator, adjustment 
and defense of all covered claims brought against 
members and recovery of member self-insured 
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deductible expenses from individual subscribers; an 
increase in Bar dues to reflect necessary fund 
contributions to maintain sufficient reserves for claims 
processing and purchase of specific excess and stop loss 
insurance; the offer of conventional excess policies by 
private insurers through the fund administrator; 
confidential and privileged access to claims data by the 
Bar for creative discipline and risk management; 
operation on a “claims made” basis with members 
encouraged to make early reports of circumstances that 
might give rise to claims for the promotion of early 
resolution — if not restitution, repair or mitigation — of 
losses. 


Alternative 2: As a second option, the Frank B. Hall 
report recommends creation of a Florida stock insurance 
company similar in all respects to a mutual company 
except that shares would be a transferable investment 
with the possibility of appreciating in value and 
generating dividends. A policy would be sold with one or 
more limits depending on the availability of excess 
insurance or reinsurance. Deductibles and limits would be 
recommended as the result of actuarial opinion.To gain 
the advantages of “claims made” accounting, a claims 
made policy would be offered that included SEC and 
broad form fiduciary coverages with no ERISA exclusion; 
broad form personal injury liability coverage would also be 
included. Other operating features would be similar to the 
self-insurance fund. 


Negative Recomendations: The study does not 
recommend a mutual plan because of the noninvestment 
nature of the subscribers’ contribution to surplus. A 
reciprocal insurance plan was discouraged for the same 
reason, and the possible assessable nature of the 
reciprocal. Captive insurance companies — Colorado and 
“Offshore” — were not recommended because of their 
nonadmitted status in Florida and their inability to 
actively transact business in the state. 
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Management Information System 


The Hall study observes that its data forms the base of 
an information system that will serve the risk management 
facility, the risk financing vehicle and the claims 
administration facility. In addition to constant 
maintenance and updating of such data, the study suggests 
the Bar monitor the reports of professional liability claims 
and actions required of carriers under the state insurance 
code. 

The complete suggested management information 
system would consist of: (1) quarterly claims data using 
profiles similar to those used in the Hall study; (2) 
quarterly financial information in the form of premiums 
written and earned, losses incurred, interest earned on 
reserve account, administrative and other expenses; (3) an 
annual casualty actuary opinion, promulgating rates 
determining loss fund requirements and establishing 
territorial classifications; and (4) more refined risk 
management information. 


Claims Administration 


If the Bar organizes and sponsors an alternative risk 
financing vehicle, the study recommends The Florida Bar 
maintain substantial control over claims administration 
along the lines exercised by the Law Society of Upper 
Canada and augmented with professional oversight. 
Should excess insurers or reinsurers require their claims 
administration services be used, the report still 
recommends professional consultation. 

Full autonomy outside the overall direction of the Bar is 
recommended for the claims administration facility 
although a claim advisory committee is suggested for 
guidance and advice in the disposition of cases in the 
claims administration process. Finally, the study notes that 
claims data be made available on a confidential basis to 
the Bar’s disciplinary authorities to facilitate work with 
specific attorneys on a creative basis for improved risk 
management of their practice. oO 
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When you need banking assistance, 


call on the Lawyers’ Banker. 
At Southeast Banks. 


As an attorney, choosing the right bank can be one 
of the most important decisions you'll ever make. Be- 
cause your financial life is more complex than other 
people's. In addition to your personal banking needs, 
youre also operating a business. With precious little 
time for either. 

At Southeast Banks, we understand this. In fact, 
we've trained a special breed of banker, the Business 
Finance Specialist, to give your unique financial re- 
quirements the close personal attention they deserve. 
Working together with your accountant, he can make 
your life a good deal easier. 

When you're hanging your shingle out, and are in 
most need of money, he can make the going easier. With 
an office set-up loan for supplies, furniture, a law library. 
A business checking account. Working capital loans and 
a personal line of credit that lets you borrow for any 
reason on your signature alone. And an in-depth knowl- 
edge of government financial assistance programs. 


When your law practice is established, he can help 
you grow and prosper. With construction or mortgage 
loans. Escrow accounts for real estate binders and client 
estates in probate. Counsel—for you and your clients 
—on trust services and home or commercial mortgage 
financing. A loan to buy into an existing practice. 

He can offer you a broad range of personal banking 
services, including access to experts in. trust and estate 
planning, bond and money market securities, invest- 
ment management, and retirement plans. Whatever fi- 
nancial services you and your clients need. 

Every step of the way, your Southeast Business 
Finance Specialist can open the doors to all the many 
services of Florida’s largest banking organization. With 
over $3 billion in assets and the largest trust operation 
in Florida. More resources and services than any other 
Florida banking group. 

It’s all as close as your nearest Southeast Bank. 
And your Business Finance Specialist. 
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You can count on us. 
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By Premack Research Corp. 
Background and Objectives 


In order to get a clear perspective 
on the issues bearing upon liability 
insurance for attorneys in Florida, a 
census was conducted among 
Florida Bar members. 


A questionnaire was developed 
and sent via mail to virtually all 
members of The Florida Bar. The 
areas of questioning covered by the 
survey included: 


e biographical data regarding 
each attorney and his firm. 


e current legal liability 
insurance. 


@ receptivity to self-insurance. 


e history of liability suits 
against attorneys and _ their 
firms. 


4,544 responses to the survey 
were received before the cut-off 
date in mid-October 1977. 


Special computer cross 
tabulations were generated based 
upon the replies to the survey. 


This report summarizes the 
major findings from the computer 
cross tabulations of the survey’s 
data. 


Executive Summary 


1. Among Florida based 
attorneys, 80% carry professional 
liability insurance. 

2. Among the insured, the most 
frequent coverage limit was 
$100,000/$300,000. 

3. About half of the policies had 
deductibles of $1,000 or less. 
(including 21% with no deductible) 


4. 60% considered their current 
coverage as adequate; 62% 
considered the cost of their 
coverage as excessive. 

5. 7% of the responding 
attorneys had a claim filed against 
them in the past five years. 

6. 30% of all claims were in real 
estate, and 15% in personal injury - 
plaintiff. 

7. The alleged basis for claims 
against attorneys covered a 
multitude of situations, the most 
frequent being negligence action 
(12%). 

8. Claims that had been settled 
were settled mostly within 1 year 
after initiation (40% same year, 38% 
next year). 


9. About half of the settled 
cases resulted in no payment to 
claimant, and about one-fourth 
resulted in payment of $5,000 or 
less. 


10. The proposed self- 
insurance for members of The 
Florida Bar was received warmly: 
Some seven out of ten respondents 
expressed a willingness to 
contribute $300 to help establish a 
self-insurance entity controlled by 
The Florida Bar. 


11. Although a favorable 
reception of the proposal was 
universally high, the segments with 
the highest receptivity to such an 
endeavor were: 


Those practicing currently 

Palm Beach County 

Those with longer established 
practices 

Firms with 2 - 10 attorneys 

Those currently insured 
Corporate, trust, real estate 
practices. 


A Census of Florida Bar Members 
Regarding Legal Liability Insurance and Claims 


Detailed Findings 


The survey findings are based on 
4,544 replies from attorneys, 
responding to a mail questionnaire 
sent to them under the imprimatur 
of The Florida Bar. 

This section is organized as 
follows: 


I - Current Insurance Coverage 
II - Claims Against Attorneys 
III - Attitudes Toward Proposed 
Self-insurance 


I. Current Insurance Coverage 
1. Incidence of Coverage 


Professional liability coverage 
among Florida attorneys is high; 
80% report having such coverage 
currently, or within the past two 
years. 

Most subgroups, by county, type 
of practice, etc., had coverage 
levels close to this 80% average, 
ranging from 75% to 90%. 


2. Length of Coverage 

Among insured attorneys, length 
of coverage appears to be a 
function of age, as indicated by 
year admitted to the Bar, and length 
of practice in Florida. 
3. Limits of Coverage 


Among those insured, coverage 
limits center on these three levels: 
$100,000/$300,000 37% 
$100,000/$1,000,000 16% 
$1,000,000/$3,000,000 10% 
4. Deductibles 

About half of the insured had 
policies with deductibles of $1,000 
or less: 

No Deductible 
$500 

$1,000 
Subtotal 


(Continued on next page.) 
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$2,500 - $10,000 9% 
$25,000 - $100,000 4% 
Other 18% 
No Answer to Question 20% 


5. Satisfaction with Coverage 

Some six out of ten attorneys with 
current or recent insurance 
coverage rated that coverage as 
adequate: 


Coverage is: 


Adequate 60% 
Too Restrictive 2A% 
Provides Unnecessary 

Coverage 5% 
Other 11% 


“Adequate” ratings of current 
coverage ranged from 58% among 
attorneys with a real estate practice 
to 71% among those with an 
admiralty practice. 


6. Attitude Toward Cost 


Dissatisfaction with the cost of 
professional liability insurance was 
widespread: 


Costs are Considered: 


Reasonable 28% 
Excessive 62% 
Other 10% 


II. Claims Against Attorneys 
1. Incidence of Claims 


a. In Total 


7% of the attorneys responding to 
this survey report having a claim 
filed against them in the past five 
years (6% report one claim, and 1% 
report two or more claims). 

b. By County 


Claims ranged from 1% against 
practitioners in Hillsborough 
County to 13% in Orange County: 
County 

Orange 13 
Broward 10 
Dade 9 
Pinellas 7 
Palm Beach 6 
Duval 6 
Escambia 4 
Hillsborough 1 
All Other Cities 5 


c. By Type of Practice 


Claims ranged from 5% against 
practitioners of criminal law, to 13% 


against practitioners of admiralty 
law: 


Type of Practice % Claims 
Admiralty 13 
Corporate 11 


Personal Injury-Plaintiff 10 
Real Estate 9 
Domestic Relations 8 
Trusts and Estates 8 
Personal Injury-Defendant 6 
Criminal 5 
2. Other Factors 

The filing of claims against 
attorneys varied little by size of 
firm, year admitted to the Bar and 
length of practice in Florida; the 
one exception was that younger 
practitioners had fewer claims filed 
against them - probably due to 
shorter exposure to vulnerability. 


3. Nature of Claims 


In total, 4,544 attorneys 
responded to this survey. Of these, 
314 report one or more claims filed 
against them during the past five 
years, amounting to an aggregate of 
364 claims. The following is an 
analysis of these 364 claims. 


a. Amount of Claim 


The dollar amounts of these claims 
distributed as follows: 


Amount % of All Claims 
$5,000 or less 25 
$5,001 to $25,000 23 
$25,000 to $75,000 15 
Over $75,000 9A 
No Answer to Question 14 
b. Area of Law 


The most frequent area of claims 
against attorneys involved real 
estate: 


Area of Law % of All Claims 
Real Estate 30 
Personal Injury-Plaintiff 15 
Commercial 

(Loans, leases, etc.) ll 
Corporate 6 
Trusts and Estates 6 
Personal Injury-Defendant 4 
Domestic Relations 4 
All Others, Combined 24 


c. Alleged Basis for Claim 


The most frequently found 
alleged basis for claims against 
attorneys were as follows: 


Alleged Basis % of All Claims 
Negligence Action 12 
Erroneous Advise to Client 1l 


Missed Statute of Limitations 10 


Missed Procedural Deadline 10 
Faulty Title Search/Abstractor’s 


Opinion 10 
Improper Interpretation 

of Law 9 
Error in Preparation of 

Document 8 
Deeds and Sales Contract 

for Real Estate 8 


Failure to File Required Papers 4 


d. Resolution of Claim 


As noted earlier, a total of 364 
claims had been made within the 
past five years against the attorneys 
responding to this survey. 164 of the 
cases, or 45%, were still pending at 
the time of this survey. The 
following analysis is based on the 
200 cases that had been resolved. 
(Since the questionnaire permitted 
multiple answers, the categories are 
not additive.) 


Disposition 200 Settled 
Cases =100% 
Favorable to Defendant % 


With No Payment to Claimant 25 
Suit Terminated Before Trial 21 
Verdict in Favor of Defendant 14 
Claim Abandoned 10 
No Suit - Statute of Limitations 4 


Favorable to Claimant 
Claim Settled at Company’s 


Initiative 18 
Suit Settled Before Trial 16 
Claim Settled Before Suit 15 
With Payment to Claimant 8 


Suit Settled During/After Trial 3 
e. Duration of Settlement 

For 185 claims against attorneys, 
it is possible to analyze the interval 


between the claim initiation and 
settlement: 


Settlement In 185 Cases = 100% 

% 
Same Year 40 
1 Year 38 
2 Years ll 
3 Years 8 
4 or More Years 3 


f. Amount of Settlement 


The amount of case settlement, in 
the 171 cases for which this was 
determinable, was as follows: 


Settlement 
Amount 171 Cases = 100% 
% 
No Money Paid 51 
$5,000 or less 25 
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$5,001 to $10,000 14 
$10,001 to $50,000 7 
Over $50,000 2 


Ill. Attitudes Toward Proposed 
Self-Insurance 


1. Reactions Toward 
Self-Insurance 


Some six out of ten responding 
attorneys expressed positive 
attitudes to self-insurance by 
Florida Bar members. Less than 5% 
expressed negative attitudes 
toward such coverage: 

Attitude 
Extremely Pleased 
Somewhat Pleased 


Total, Pleased 
Not Sure 


Displeased 
No Answer 


2. Willingness to Contribute $300 
a. In Total 


Seven out of ten responding 
attorneys expressed a willingness to 


contribute $300 in capital to 
establish a_ self-insurance entity 
controlled by The Florida Bar: 

Would Contribute 72% 
Wouldn’t Contribute 19% 
No Answer 9% 


b. By Status of Practice 
Among attorneys not cur- 
rently/no longer practicing law, 
willingness to contribute is 
relatively low: 
Would Contribute 


Practice currently 75% 
Do Not Practice 21% 


c. By County 


Willingness to contribute, 72% in 
total, ranged from 69% in Duval 
County to 83% in Palm Beach 
County. 


d. By Experience 


Willingness to contribute was 
somewhat higher among attorneys 


practicing in Florida for more than 
five years (80%) than among those of 
lesser experience (66%). A similar 
age skew was found in relation to 
year admitted to the bar. 


e. By Size of Firm 

Interest was slightly lower among 
single practitioners (71%) and the 
largest firms (65%) than among 


organizations with 2 - 10 attorneys 
(802). 


f. By Current Coverage 


Among currently insured 
attorneys willingness to contribute 
was 78%, compared to 42% among 
the noninsured. 


g. By Type of Practice 
Willingness to contribute ranged 
from 63% among attorneys engaged 
in admiralty law, to 83% among 
those in corporate trust, and also 
83% among those in real estate 
practice. oO 


know your business 
and talk your language. 


Let us know how we may serve 
you better. Our success depends 
on your support. Our staff has 
many years experience in serving 
attorneys with their needs. 


When you come to State Seal 
& Certificate you can expect 
prompt service, quality 
merchandise, courteous and 
helpful order takers. 


pays 


Let's talk about... 


corporation supplies - to Call 
rubber stamps - printing - office supplies - 
engraved mica signs. “/f it makes a mark, US 
we supply it.” 

1111 So. 30th AVE., HOLLYWOOD, FLA. 33020 
BROWARD (305) 920-5964 DADE (305) 947-9839 
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E ighteen months ago the legal 
professional liability market was in 
shambles. This came as a result of 
tremendously increasing rates of 
frequency and severity of claims. 
Over a four-year period Florida 
lawyers experienced claim 
increases of 200 percent in 
frequency and 300 percent in 
severity. Before this period, 
premiums generated by the legal 
profession had remained relatively 
small. Because of this, insurance 
companies did not view the 
professional liability market as one 
in which they wished to invest a 
great deal of time and effort in 
determining the causes for the 
sudden increases that occurred. 
Instead, the insurance companies 
responded with substantial rate 
increases, stringent underwriting 
and the “claim-made” form. 

Now, almost two years after the 
claim and rate crisis, the market 
seems to be stabilizing somewhat. 
But as a general rule the typical 
lawyer nationwide is now paying 


The typical lawyer nationwide 
is now paying rates which 
have increased from 200 to 
1000 percent. 


rates which have increased from 
200 to 1000 percent. The 
percentages vary both according to 
geographic area (e.g., metropolitan 
vs. rural) and according to area of 
law practice (e.g., heavy securities 
practice vs. general practice). 

This article outlines areas in 
which Florida lawyers need 
assistance, learned from an analysis 
of claims filed against them over the 
past four years, and how Poe and 
Associates is responding to that 
need. 

Poe and Associates, Inc., began 
administering The Florida Bar 
insurance plans in April 1973, and 
saw this organization experience 
the same trend. Members of Poe’s 


VOLUME 52, NUMBER 2, FEBRUARY 1978 


management attended seminars 
around the nation where members 
of the bar, the ABA, and interested 
insurance carriers were searching 
for answers to a problem that 
seemed to be growing in magnitude 
daily. Many theories were 
advanced as the cause of the 
problem. The consensus was that 
the following elements are 
responsible for the growth in claims 
against lawyers and for the severity 
of those claims. 


The lawyer’s diminishing image 
in the eyes of the public as a result of 
attorney involvement in Watergate 
led to distrust. A second 
contributing factor is the client’s 
growing recognition that he has 
rights. He reads about malpractice 
suits against lawyers in newspapers 
and magazines and hears about 
them on television and radio. He 
knows that this is the age of 
“consumerism.” He is unwilling to 
accept less than the “happy ending” 
seen on most lawyer television 
shows. 


A third element which effected a 
tremendous rise in claims was the 
major recession the nation 
experienced in the mid-seventies. 
The number of businesses filing for 
bankruptcy mushroomed. Real 
estate operatives and conglomerates 
became embroiled in multiple 
lawsuits. Attorneys handling 
securities work for clients were 
faced with suits from client and 
subscriber alike. High unemploy- 
ment led to a higher crime rate, 
which in turn resulted in a 
substantial increase in defense 
practice by lawyers. 


Lawyers suddenly found 
themselves bogged in an ocean of 
paperwork. From a review of 
individual claims, Poe and 
Associates determined that 60 
percent of the complaints filed 
against lawyers were not for 
substantive issues of law, but for 
administrative errors made in the 
handling of clients’ files. These 
errors caused the lawyer either to 
miss critical filing dates, thereby 
jeopardizing the clients’ causes of 
action, or other administrative 


errors, which in effect had the same 
result. 

Poe’s management felt these 
administrative claims were a 
controllable area, and if they had 
been controlled, the insurance 
markets would not have 
disappeared and the situation 
would not have been as critical. 
With these thoughts in mind, Poe 
and Associates put together a 


Sixty percent of the complaints 
filed against lawyers were 
not for substantive issues 
of law, but for administrative 
errors. 


simplified claims prevention 
package, and introduced it to 
members of The Florida Bar in late 
1976. We knew that the ABA and 
recognized experts on malpractice, 
such as Duke Nordlinger Stern of 
the West Virginia Bar and Ron 
Mallen of the California Bar, had 
approached the problem from the 
lawyer’s viewpoint and prepared 
very technical treatises on how to 
avoid malpractice. Based on data 
revealed in our own claims study, 
we chose instead to pursue the 
claims prevention plan through the 
lawyer's office via the clerical staff. 
Although the lawyer is ultimately 
responsible for everything done in 
his office, the clerical staff has the 
duty to notify the lawyer that a file 
needs some activity or that a 
deadline is approaching. 

Poe’s claims study consisted of a 
three-year analysis of all claims 
filed against members of The 
Florida Bar from 1974 through 
October 1976. Florida’s claim 
picture reflected an unusually high 
number of missed statutes of 
limitations. We _ presented _ this 
information to lawyers at 63 local 
bar association meetings and at 
CLE courses around the state — a 
total audience of approximately 
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CLAIM-REPAIR SYSTEM 


9,000 lawyers. Some 13,000 
booklets reflecting the results of this 
claims survey were distributed. Asa 
result of this educational process, 
within the past 12 months the 
missed statute problem has 
decreased from 122 in 1976 to 45 in 
the first 11 months of 1977. 

Our studies quickly showed the 
magnitude of the paper world 
lawyers cope with. If these papers 
are not properly read, filed and 
suspensed, malpractice suits result. 
These “no defense” suits cost eight 
times as much as the typical real 
estate error. An average missed 
statute settlement is $10,529 while 
cases involving faulty title searches 
or abstractors’ opinions average 
$1,144 per settlement. 

The lawyer and his law office 
staff must recognize that their 
malpractice insurance rates are a 
reflection of how well they do their 
job. We all recognize that errors will 
be made and suits will be filed. Still, 
Poe and Associates will be 
cooperating with The Florida Bar in 
a two-pronged effort to hold these 
claims to a minimum and settle the 
others with as little cost as possible. 

First, Poe plans to conduct a 
series of seminars in all major cities 
for law office clerical staffs. We will 
tell them how they can help keep 
lawyers from being sued. After all, 
over 60 percent of the claims were 
in the administrative area. 

A schedule of dates and locations 
for the seminars will be published 
shortly. These seminars for clerical 
staffs will be on Mondays and 
Tuesdays so that they will not 
conflict with the Bar’s CLE courses. 
Poe is also preparing a clerical 
handbook and lawyer participants 
in the Bar’s insurance plans will 


receive complimentary copies by 
April. 


program designed along the lines of 
a program now being used by the 
Canadian Law Society. The theory 
upon which a claims repair system 
is based is that when a lawyer 
discovers he has erred in handling a 
client’s affairs, he should at once 
call a special adjuster employed by 
the insurance administrators. This 
adjuster, who is a lawyer himself, 
will immediately make contact 
with the reporting lawyer’s office, 
review the extent of the error, and 
then with the assistance of qualified 
persons attempt to restore the client 
to the position he held prior to the 
lawyer’s error. In some cases the 
client will not be aware that the 
error occurred because it will be 
corrected before damage is done. 
The Canadian Law Society has 
used the repair system for seven 
years and has found that 74 percent 
of the claims can be settled without 
a payment to the client and with 
only the expense of minimum legal 
fees. In situations where all damage 
cannot be corrected, a settlement 
can be worked out with the client 
that is far less than it would be if the 
problem goes unreported for along 
period. 

Poe is having Peter Vanderhoop, 
director of the Canadian Law 
Society program, and Duke Stern 
of the West Virginia State Bar assist 
in setting up the Florida claims 
repair program. Reporting of 
possible claims by lawyers is now 
going on with Poe, and the claims 
repair system is expected to be in 
fuli operation by May. 

Cooperation is the key to the 
success of this claims repair 
program. Poe and_ Associates 
requests that lawyers do the 
following: 


1. You must report any situation 
arising before it has the opportunity 
to get worse. Early reporting is 
essential We know that some 
attorneys first attempt to solve 
potential claims themselves and 


you think you know how to solve 
the problem, it costs you nothing 


for this “repairman’s” service. 

2. You must open the full case 
up to the adjuster. This will allow 
him to determine the potential 
severity of the claim and to bring in 
qualified parties to assist in the 
repair. 


In the future, to report a claim or 
a problem that could develop into a 
claim, all lawyers insured in Florida 
through the bar-sponsored 
insurance program will follow this 
process: 


1. Call collect (813) 228-7391 or 
Poe’s toll free number, 1-800-282- 
0593. 

2. Ask for special services, 
lawyers’ claims division. 

3. You will be put in immediate 
touch with our claims management 
personnel who will aid and assist in 
handling your inquiry. 

Lawyers having questions 
regarding claim reporting in the 
Bar-sponsored (Gulf Insurance 
Company) program may contact 
me, Joe Holloway, at the toll-free 
number above or write to me at Poe 
and Associates, Inc., P.O. Box 1348, 
Tampa, Florida 33601. oO 


a3 & 


HOLLOWAY 


Most important, we are others merely procrastinate, hoping 
implementing a claims repair: the problem will go away. Even if 
AMORTIZATION DAYTONA DATA 
SCHEDULES P.O. Box 2119 
$2.00 Prepaid - 10 for $1750 Daytona Beach, FL 32015 
| AMOUNT OF | RATE TERM |PAYMENT| MONTH OF| PAYMENTS| ADD'L 
| LOAN ist PYMT | PER YEAR SETS 
\s % $1.50 ea] 
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Joe Holloway is employed by Poe 
and Associates as a staff consultant 
assigned to work exclusively with The 
Florida Bar. He has 15 years experience 
in the handling of professional liability 
malpractice claims. His assignment for 
The Florida Bar is to turn the claims 
situation in Florida around. 

In the past year, he has spoken to 
more than 8,000 attorneys in Florida 
and has participated in two CLE 
programs on legal malpractice with 
several more of these planned for the 
immediate future. He has been invited 
to speak at the next ABA convention on 
this topic. 
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T:.. next client who 

comes into your office may 
not be looking fora lawyer; he 
may have one. He may not be ask 


4 


ing you tosue anyone; he may be suing you. 


They are after you now; be 
assured of that. Their attorneys are 
ambitious, able and disdainful of 


criticism about suing their 
colleagues. Motive: they are 
“consumer-oriented” — “believe it 


is their public duty to clean up the 
legal profession.” What they also 
know, but is usually left unsaid, is 
that most attorneys are insured; 
therefore, the contingent fees are 
there and the companies to pay 
them the judgments. Put these 
lawyers together with your 
disappointed ex-client and you may 
be on the receiving end of a 
summons. 


Client Affection 


Why does a hearse horse snicker, hauling a 
lawyer away? 


Cart SANDBURG 


PROTECT 
YOURSELF! 


Later 


You 
| Thin 


by Thomas P. Brown til 


The first thing we do, let’s kill all the lawyers. 


WILLIAM SHAKESPEARE 
Henry VI, Part II 


A Louis Harris poll conducted last summer 
found that the public had more confidence 
in garbage collectors than in lawyers or... . 


BarLey Morris 
THE WASHINGTON STAR, SEPT. 13, 1976 


Legal malpractice suits are not 
new; the first reported case was in 
Virginia in 1796 (Stephens v. White, 
2 Wash. 203). However, this cause 
of action, which lay comparatively 
dormant until recent years, has 
awakened like a rabid bear from 
hibernation. Why? Today your 
average client is better educated 
than at any time in the past; he reads 
about lawyer malpractice in 
newspapers and magazines; he 
hears about it on television; he 


THE FLORIDA BAR JOURNAL 


F : 4 
4 
cs 
A | 
4 
£ \ 
2 
4 = 
\ 
i 
“x 
98 


learns some basic legal liability 
concepts in school or through his 
work contacts. He has seen recent 
examples of law deceit in the 
notorious Watergate trials. He is 
acutely aware that this is the age of 
“consumer activism.” If he _ is 
disappointed in the outcome of his 
case, and in his legal expenses, he 
will likely seek redress. Picture him 
before a jury: He tells his story 
about how you mishandled his case; 
then you tell your story. Who is the 
jury going to believe? Who will they 
associate themselves with: your 
position or that of the layman? 
Study the quotations of Sandburg 
and Shakespeare noted above. Let’s 
face it, lawyers did not win 
popularity contests in the past and it 
is worse now. 

The consumer, your client, 
believes that lawyers have always 
been in a beneficial position vis-a- 
vis himself before he thinks lawyers 
control the system and the 
institutions that he must avail 
himself of to seek redress of his 
injuries. Therefore, you should be 
aware that your client may feel you 
will use the system more to benefit 
yourself than him. 

Furthermore, efforts by lawyers 
and bar associations to ban do-it- 
yourself books on divorce and 
probate have left the public with 
the impression that lawyers are 
simply trying to preserve their own 
economic interests at the expense of 
the public interest. Many believe 
that the lawyer’s clerk or secretary 
does all the work anyway, work for 
which their employer is paid 
exorbitant fees. 

All this contributes to the rapidly 
deteriorating image of lawyers. 

As lawyers, we do not always 
have the close and continuing 
relationships that many doctors 
have with their patients. Also, we 
know that in every lawsuit we 
handle there is going to be at least 
one loser, or relative loser. 
Therefore, the odds of lawyers 
having unhappy clients are greater 
than the odds of doctors having 
unhappy patients. 


Some Questions and Answers 
to Ponder 


Given generally hostile 
climate of the legal profession at 
present, there are some things an 
attorney should think about, such 
as: 
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eWill the statute of limitations 
protect you? Usually, no. The 
statute does not begin to run in 
many states until the alleged wrong 
is irremediable or the actual 
damage and injury occurs. For 
example, in cases where wills were 
improperly drawn, courts have 
held that the malpractice cause of 
action did not accrue until death of 
the testator, regardless of the fact 
that the time between drawing the 
will and filing suit exceeded the 
statute of limitations. See Heyer v. 
Flaig 449 P. 2d 161 (Cal. 1969). 


eDoes there have to be privity of 
contract? Usually, no. The 
malpractice cause of action may be 
brought by third parties who are 
suffering, or who may suffer, 
injury. For example, disappointed 
will beneficiaries can sue for a 
negligently drawn will even though 
they were not clients of the attorney 
defendant who drew the will. See 
Lucas v. Hamm 364 P. 2d 685 (Cal. 
1961). 

eDoes it make any difference 
whether or not you have been paid? 
Usually, no. In the first reported 
case of Stephens v. White referred 
to earlier, one of the defenses was 
that the defendant had not been 
paid. The court, although finding 
for the defendant on other grounds, 
stated that the fee payment defense 
was not controlling. The controlling 
question is: “Did he undertake to 
represent the client?” The lawyer 
can refuse to take a case until the fee 
is paid in advance, but he cannot 
condition completion of his services 
on payment of a fee or base a 
defense for negligent acts or 
omissions upon nonpayment of the 
fee, if he agreed to take the case. 

Furthermore, Disciplinary Rule 
7-101(A) of the American Bar 
Association Code of Professional 
Responsibility provides as follows: 
“A lawyer shall not intentionally: 
(1)F ail to seek the lawful objectives 
of his client through reasonably 
available means permitted by law.... 
(or) (2) Fail to carry out a contract 
of employment entered into with a 
client for professional services, . . .” 

eNeed you be wary of court- 
appointed criminal cases if you are 
not reasonably well versed in 
criminal law? Yes. A federal district 
court in Arkansas recently 
considered the degree of care and 
competence required when a 
lawyer accepts an appointment 


from a United States district court 
under the Criminal Justice Act. 
Although finding for the defendant 
on other grounds, the Arkansas 
court stated as follows, with respect 
to this question: “. . . This Court 
finds: that an attorney appointed 
under the Criminal Justice Act owes 
the same obligations to his client as 
though he had been orally 
employed by the client and would 
be liable for negligence or breach of 
legal duty as though he were orally 
employed by the client....” 396 F. 
Supp. 952 (W.D. Ark. 1975) 


Review Your Professional 
Liability Insurance Policy Now 


Locate your professional liability 
policy, put it in front of you and 
review it as you peruse this article. 

eOccurrence or Claims-Made 
Coverage. What type of coverage 
do you have? Is it “occurrence” or 
“claims made”? 

Under “occurrence” coverage, 
you are protected: 1) if the 
malpractice event occurs prior to 
the beginning date of the policy, 
and you are not aware of the 
malpractice event until a claim is 
made after the policy is in force; 2) 
if the malpractice event and claim 
occur during the policy period; and 
3) if the malpractice event occurs 
during the policy period, but a 
claim for loss is not made until after 
the policy is no longer in force. 

The “claims-made” coverage 
does not provide coverage for 
claims made after the policy expires 
or is terminated, but does provide 
coverage for areas covered in 1) 
and 2) in the preceding paragraph. 
Thus, if you have the claims-made 
policy coverage and the applicable 
law provides that the statute of 
limitations on malpractice claims 
does not begin until the error or 
omission is discovered, you may 
have potential liability for such 
claims during your entire life. 

If you have claims-made 
coverage and you are thinking 
about retiring, leaving the practice 
of law or accepting appointment — 
or becoming a candidate for election 
— to the bench, it is imperative that 
you obtain coverage from your 
present or other insurers for this 
“after-practice period.” (This is 
often referred to as “tail coverage.”) 
Such coverage is now available to 
fill this gap, but the burden is on you 
to seek it out and obtain it; 


PROTECT YOURSELF 


otherwise the results can be 
disastrous. 

The insurance industry is moving 
quickly to exclude its tail-coverage 
liability on basic policies and offer 
only the claims-made coverage to 
the legal profession. Thus, you may 
find that the latter type of coverage 
is the only one available to you. 

eApplication and Employee 
Coverage. Are all your attorneys 
and employees covered? Since you 
obtained your policy, have you 
added employees? Is your 
application correct? Formerly, 
applications were short and routine; 
now they are much longer and 
detailed. The application becomes 
a part of your policy. If you have 
misstated facts concerning your 
mode of operation and area of 
practice, or if they have 
substantially changed without the 
policy’s being amended you could 
be denied coverage on a loss. 

eSecurities Coverage. What is 
your coverage for securities 
matters? Most malpractice policies 
either limit or exclude coverage for 
matters relating to securities. If 
you are in general practice, you 
need coverage in this area. If your 
policy excludes it, take immediate 
steps to secure it. This is necessary 
because state and federal securities 
laws have been held to apply to 
such seemingly mundane 
transactions as the sale of 
franchises, condominiums, 
cooperative units and businesses. 
Since most lawyers in general 
practice encounter these types of 
cases, be prepared, be covered. 


COMPLETE TECHNICAL 
EXPERT SERVICES 


Engineering (all areas); Negligence; 
Product liability; MEDICAL MAL- 
PRACTICE; Criminalistics; Accident 
reconstruction. Brochure. Medical 
doctors and technical experts on staff are 
available to consult and testify in all courts. 


(Medical Evaluations as low as $325) 


INTER-CITY TESTING & 
CONSULTING CORPORATION 


8225 N.W. 13th Street 
Plantation, FL 33322 
(305) 565-0324 
Executive Offices 
609 Middle Neck Road 
Great Neck, N.Y. 11023 
(516) 829-8762 
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eService on Boards of Directors 
— Personal Business Enterprises. 
Be aware that your policy normally 
will exclude protection for claims 
based on your actions while serving 
as a company officer and director, 
or in the conduct of a business 
which you may own. 

eMalice, Fraud and Deceit. Your 
policy will exclude coverage for 
intentional torts and any deceitful, 
fraudulent criminal or malicious act 
or omission on your part. Thus, 
punitive damages will not be 
covered. You may face an effort by 
the insurance company not to 
defend you in an action where 
malice is alleged. See Conner v. 
Trans-America Insurance Co. 496 
P.2d 770 (Okla. 1972). 


eCosts of Defense — Who Pays? 
Costs of defending a claim may 
well run to hundreds of thousands 
of dollars today. Check your policy 
to determine whether they are 
chargeable against the policy limits. 
If so, you may want to increase your 
limits of coverage. In years past the 
costs of defense were borne by the 
insurance company, but in an effort 
to cut losses, the industry is moving 
away from this coverage. For 
further information, see Stern, “Are 
You Adequately Protected by Your 
Malpractice Insurance,” Law 
Notes, Summer 1975, Vol. II No. 3. 


eConduct of Defense and 
Settlement. Check your policy to 
determine what, if any, control you 
have over the selection of defense 
counsel. You may want to seek a 
change in the policy when it is 
renewed to give you some control 
or right of approval. Similarly, does 
your policy provide that you have 
authority with respect to the 
conduct of your defense and 
possible settlement of the claim or 
claims against you? If there is a 
disagreement between the 
insurance carrier and_ yourself 
concerning whether or not to settle 
and if so, for what amount, do you 
have any substantial voice in the 
matter? Consider the question of 
the lawyer who decides to spend 
much of his own time, which 
otherwise would be income 
producing, preparing a defense of 
the claim because of his concern 
about defending his reputation for 
legal competence. Does your policy 
deal with these subjects? If not, you 
will want to discuss it with your 
underwriter. 


eMalpractice Claims Experience 
— Statistics. According to recent 
statistics compiled by William A. 
Nossberg of St. Paul Fire and 
Marine Insurance Company, a 
leading professional liability 
insurer, legal malpractice claims 
can be categorized as follows: 


No. of 

Claims Dollars 
Securities 18.4% 30.4% 
Statute of Limitations 23.7% 21.2% 
Real Estate 23.7% 20.9% 
Taxes 7.0% 7.9% 
Filing Liens 3.5% 3.3% 
Misc. 23.7% 16.3% 


Part I: Ways and Means to 
Reduce Vulnerability to 
Malpractice Claims and 
Recoveries 


Chart Your Client 


When you go to your doctor you 
will invariably find that he will 
meet you with your written case 
history file in hand. He will check to 
see what he did for you at the time 
of your last visit and what, if 
anything, he prescribed for you. He 
will ask you whether or not you 
took the medicine prescribed, or 
whether or not you followed the 
prescribed treatment. If you reply 
in the negative, he will either note it 
on your case history himself or he 
will ask his nurse to do so. 
Furthermore, he will record your 
symptoms as you express them to 
him, his diagnosis of your illness 
and his advice to you. He will note 
any medicine prescribed. As a 
result, your doctor has meticulously 
maintained complete records to 
refer to in the event he is ever sued 
for malpractice. 

Why can’t you have the same? 
How long would it take you, after 
each client leaves your office, to 
dictate for your file a summary 
memorandum? If the client is 
important enough to see, he is 
important enough for you to take 
the time to dictate such a 
memorandum. The memorandum 
should contain answers to the 
following questions, among others: 
What facts were presented by the 
client on which you were to take 
action? Were further facts required 
from the client? What action did 
you tell the client you would take? 

A letter should be sent to the 
client confirming what you are 
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expected to do. If the client is 
expected to provide additional 
facts, then confirm in writing that 
you have requested him to provide 
these facts. Many times these facts 
are never provided, preventing the 
attorney’s taking the required 
action. Document it so you can 
meet a client’s contention that he 
was never asked for these 
additional facts. 

With regard to new matters, 
avoid hasty off-the-cuff opinions. A 
method we might all adopt is that 
proposed by my colleague George 
Eckhart of San Francisco, which is 
as follows: “Think First, Talk Later, 
Be Precise, Follow Through and 
Make a Record.” 


Fee Contracts 

We must rethink our fee contracts 
and other fee agreements to define 
more specifically the limits of our 
responsibility to our clients. A 
clearly written fee contract, 
whether it be in brief letter form or 
a lengthly ten-page document, 
eliminates misunderstanding of 
what services we agree to perform. 
If it is a personal injury case, the 
contract should clearly state that the 
attorneys have made no promises or 
guarantees regarding the outcome 
of the client’s claim. It should 
further state that the attorney will 
investigate the client’s claim and, if 
after so investigating it the attorney 
does not believe the claim has 
merit, that the attorney can cancel 
the agreement by sending notice to 
the client within a specified number 
of days by certified mail. The 
agreement should also provide that 
the client will pay all the costs as 
they are incurred, and it should put 
a limit on what scope of the 
proceedings the agreement will 
cover, i.e., the trial of the case, only 
in the court of first impression. 

If you are handling a business 
matter for a client, no matter how 
small, a letter should be written to 
the client spelling out the scope of 
employment and the fee to be 
charged. This should be done in all 
cases so that: 1) there will be no 
misunderstanding about what a 
lawyer was supposed to do, and 2) 
the fee that he expected to charge. 
Remember: reduce your agreement 
to writing and obtain the client’s 
acceptance of it. Too many legal 
malpractice cases are based upon 
what the client thought he had 
employed the lawyer to do. Too 
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many grievance committee 
hearings have as their cause a 
misunderstanding about what the 
lawyer’s fee would be. 


The Important Doctrine 
of informed Consent 


elIn General. Do not present your 
client with only the legal approach 
you prefer. There should be a 
mutual exploration of options 
between lawyer and client — 
options in which the lawyer is 
sensitive to the client’s concerns, 
but in which the client is given the 
opportunity to express himself as 
well. When done properly, the 
client will either direct the lawyer to 
pursue a particular course of action 
or will leave the decision to the 
lawyer. In either case the client will 
share in the responsibility in the 
course of action selected. 

Be sure that you have in writing, 
if possible, the client’s consent to 
any important action you undertake 
for him. This will eliminate any 
misunderstanding as to whether or 
not the client ever agreed to a 
course of action which you 
adopted, or to a settlement, or to the 
filing of suit, or to the ignoring of a 
suit. 

eOpinion Letters and Recom- 
mendations. We must be extremely 
careful in our opinion letters to 
advise the client of both the good 
and the bad features of a course of 
action. The client must have 
sufficient facts so that he can make 
an informed judgment as to the 
steps to be taken. We do not want to 
be in the position of the doctor 
whose patient is claiming that if he 
had been aware of the facts, and 
had more alternatives presented to 
him, he never would have 
consented to such a_ serious 
operation or course of treatment. 


For example, in the medical 
malpractice case of Canterbury v. 
Spence, 464 F. 2d 772 (D.C. Cir., 
1972), the patient was not advised 
that surgery involved a one percent 
possibility of paralysis. The court 
concluded that failure of the 
physician to obtain the informed 
consent of his patient as to a 
material choice of treatments with 
different risks might justify a 
finding of professional negligence. 

In order to avoid this trap we 
have to present to the client a full 
and complete picture of what can 
happen with respect to his claim or 
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his particular position. If your 
recommendation will involve 
litigation, then your client should 
also be advised of the possible costs 
and duration of such litigation. Your 
opinion letters and recommen- 
dations will be used against you if 
your advice does not turn out as 
expected. Therefore, be sure your 
client was fully informed of the 
alternatives. 

eAvoid Victory Promise; Beware 
the Weak Case and the Vindictive 
Client. If you represent a plaintiff 
who is anxious to litigate any claim 
— and the claim is relatively weak 
— you should keep in mind that, if 
you lose, your client may sue you. 
The malpractice suit may fail, but at 
great cost to you in funds and 
image. See Buonocore v. Julien, 376 
NYS 2d 508 (Ap. Div. 1975). 


The Research Question 


Many doctors have been held 
liable for not ordering sufficient 
medical tests prior to making their 
diagnosis. As aresult, many patients 
now complain that doctors are 
subjecting them to exhaustive 
medical tests at a considerable 
expense, even though their doctor 
would not ordinarily feel the extra 
expense would justify the 
additional tests. This is being done 
in order to defend malpractice 
claims. We, as lawyers are going to 
be faced with the same thing. Will 
the added fee expense to the client 
justify research in great depth and 
possibly into areas which may bear 
on the case only remotely? Once the 
facts of a problem become known, 
the attorney should discuss with his 
client all known possible areas of 
the law which may need to be 
studied and analyzed, no matter 
how remote. The client should be 
advised of the projected cost of 
such research. The client can then 
determine whether or not he wants 
the attorney to investigate these 
other areas. 


Dual Representation and 
Disclosure 

Avoid conflicts of interest. In a 
1974 Maryland case the defendant 
attorney attempted to represent 
both parties during negotiations 
concerning the financing of a 
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Ways to Minimize Exposure and Improve the 
Attorney-Client Relationship. 


1. Do not promise, represent, or guarantee any specific outcome or 
dollar recovery. 
2. Fees: 

a. Before performing any services, advise your client as to the 
amount of your fees or the basis for computing your fees. A fee arranged 
during the representation may be avoided by the client. 

b. If possible and appropriate, bill your client periodically and 
explain the basis for your charges. 

c. Maintain detailed and complete time records for all services 
rendered, including hours and descriptions of services. 

3. Do not ignore your client. 

a. Do inform your client of what has transpired either by letter or 
periodic status reports. 

b. If there are long periods of delay, such as a congested trial 
calendar, explain to your client the reason for inactivity. 

c. Ata minimum, send copies of both pleadings and self-explanatory 
letters. 

d. Do return telephone calls. 

4. Do advise your client—it is his case. 

a. Do not withhold any serious problems which have developed. 

b. Do advise your client of all risks involved and which may be 
involved in the legal proceedings. 

c. Where there are alternative strategies or options which involve 
risks, inform your client and let him choose. 

5. Do not take any material action which in any way prejudices or may 
prejudice your client. Without express consent: 

a. Do not settle the case. 

b. Do not agree to judgment. 

c. Do not release or dismiss a party. 

6. Do not represent parties with conflicting interests: 

a. Do not represent both parties to a divorce. 

b. If retained by an insurance company to defend its insured, 
remember that you owe the latter the same responsibilities as the entity 
which pays your bills. 

c. Do not undertake or continue any representation where 
conflicting interests of the clients prevent undivided loyalty to each client. 

7. Disclose in writing any adverse interest. 

a. Disclose the interest of any prior client which may affect the 
quality or extent of representation. 

b. Disclose any personal or adverse interest you may have in or 
concerning the subject matter of the representation. 

c. Do not enter into any business transaction with the client without 
assuring that he/she has received independent legal service. 

8. Preserve the client’s confidence. 

9. Confirm all oral instructions, important conversations with and 
disclosures to your client and with others by letter, or memorandum. 

10. Calendar all deadlines, statutory limitations, law and motion matters, 
trial setting dates and all other dates which must be remembered. 

11. Do not associate other counsel or refer to a specialist without your 
client’s consent. 

12. Do not undertake representation in matters beyond your experience 
or ability without securing assistance or associating other counsel. 

13. Do not criticize a prior lawyer without being fully apprised of all 
material facts. 

14. Do not reveal that you carry malpractice insurance. Do retain all your 
policies, primary and excess, especially those written on an occurrence basis. 

15. Do not attempt to defend your own malpractice claim. 


By E. MALLEN 
San Francisco, California 
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breeding farm investment. The 
plaintiff was told by the defendant 
attorney “to save his money,” that, 
in effect, he could handle the case 
for both parties. The plaintiff 
ended up losing on the transaction. 
The court stated as follows in 
finding for the plaintiff: “When an 
attorney undertakes dual 
representation without making the 
full disclosure required of him, he 
incurs the risk of civil liability to the 
client who suffers loss caused by 
such lack of disclosure.” See Crest 
Investment Trust, Inc. v. 
Comstock, 23 Md.Ap.280, 327 A.2d 
891 (1974). 

But full disclosure and consent of 
both parties may not be enough. 
American Bar Association 
Disciplinary Rule 5-105(C) of the 
American Bar Association Code of 
Professional Responsibility 
provides as follows: “... a lawyer 
may represent multiple clients if it is 
obvious that he can adequately 
represent the interest of each and if 
each consents to the representation 
after full disclosure of the possible 
effect of such representation on the 
exercise of his independent 
professional judgment on behalf of 
each.” 

Note well the first lines of the 
foregoing. According to the rule, 
even if disclosure is made and 
consents are obtained, it must be 
“obvious” to the attorney that he 
can “adequately” represent the 
interest of each party. This is a 
fearsome judgment to make. Why 
jeopardize your practice by 
attempting to make it? The safest 
course of action is to avoid taking 
any case where there is, or which 
foreseeably may involve, a conflict 
of interest. 


Communication with Client 


The most important way to 
maintain good client relations and 
to avoid dissatisfied clients is to 
keep the client informed. He needs 
to know what you are doing for 
him. He needs to know that you 
have not forgotten him even if you 
are not doing anything for him at 
the moment. The “pull date system” 
for docket control wherein a file 
will be marked up periodically to 
be pulled and reviewed can be of 
immense help. Why not get in touch 
with the client every time that file 
comes up for your review and tell 
him what you are doing and why. 
Send the client regular status 
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reports. It takes only a minute and 
the client will be impressed. 


Completion Time on Cases 


eReasonable Delay. Let’s 
consider the case where a client 
repeatedly calls you on the phone 
and you avoid returning his calls 
because you may not have been 
able to get to work on his problem 
because of other pressing 
commitments. I feel it is better to 
return the call and tell the client that 
you have his case in mind, but that 
because of certain other 
commitments you have not yet 
been able to work on his problem. 
This gives him the option of hiring 
another attorney if he wishes to do 
so at that time. In most cases you 
will find that, given a reasonable 
explanation for the delay, the client 
will be satisfied. If a judge will give 
you a continuance for a reasonable 
excuse, why shouldn't the client? 


eEarly Estimate. Unfortunately, 
we are in a different position from 
the doctors. Even though a man 
may wait six weeks for a doctor 
appointment, when he goes to the 
doctor he is treated at that time. 
Whereas the attorney, even though 
he might see the man immediately 
for an initial conference, cannot 
normally solve the client’s problem 
at the initial conference, but has to 
do further research, take further 
steps or prepare lengthy 
documents. The client must be 
advised from the outset that his 
problem is going to take a certain 
period of time to be completed. 
Once he knows that, he will not 
expect immediate action. For 
example, if you wish to order some 
furniture and your local furniture 
store advises you that the item you 
wish must come from the factory 
and the factory has a four-month 
backlog of orders, you have the 
option of either agreeing to wait or 
going somewhere else. If you agree 
to wait, you have no complaints if it 
takes four months. I think we have 
to take this approach with our 
clients. Otherwise, if we take a 
particular case and do not advise 
the client that it is going to take an 
extended period of time, there is an 
initial misunderstanding which is 
going to get continually worse. 


Telephone Conferences 


Make a memorandum of 
telephone conferences wherever 
possible. One of the most serious 


sources of legal malpractice claims 
has been, and will continue to be, 
alleged advice given by an attorney 
over the telephone. This advice, if 
given, needs to be documented as 
completely as possible for the 
attorney’s protection. Not only 
should a memorandum of the 
conversation and advice given be 
put in the file, but I believe a follow- 
up letter confirming the advice and 
defining its limitations should then 
be sent out to the client following 
any telephone conversation during 
which advise was given. 


Competency-Referral of Case 


If you do not believe you have the 
expertise to handle a_ particular 
case, refer it to someone else who is 
competent in that field, or associate 
such an attorney to work with you 
on the case. However, in referring a 
case to another attorney, be sure 
that the attorney is competent to 
handle the case. In the case of 
Tomak v. Yormark 398 F. 2d 1159, 
(N.J., 1975) the court said that an 
attorney may be liable in the event 
that he refers a client to another 
attorney without carefully 
investigating the competence of 
that other attorney. 


Verification of Facts 
Furnished by Client 


If possible, double check, or have 
personnel in your office double 
check, facts such as street 
addresses, lot, block and 
subdivision, corporate names, etc., 
furnished to you by your client. 
Reliance on these facts without 
double checking may result in 
mistakes being made in pleadings 
or in important legal documents. If 
damage occurs from the foregoing, 
the client may say he expected his 
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attorney to verify the facts given 
him. 


Calendar and Docket Control 


Docket control is nothing other 
than a reminder system. We all 
know that such a system is 
necessary so that we may comply 
with statutes of limitations, filing 
dates and other important 
deadlines. Missing the statute of 
limitations is one of the most 
common causes for legal 
malpractice claims and recoveries. 
Many of you will now find that 
upon your application for 
professional liability insurance, or 
for renewal of your professional 
liability insurance policy, you will 
be asked to describe your docket 
control system. There are many 
different types of systems in use 
today. A few of them will be 
discussed below. (For more 
detailed treatment of this subject, 
refer to “Docket Control for the 
Law Office,” No. 2 of the Cassette 
Subscription Series prepared by the 
ABA Standing Committee on 
Economics of Law Practice (1972). 
Refer also to The Lawyer's 
Handbook, published by ABA 
Section on Economics of Law 
Practice.) 

eThe Double Diary System. The 
attorney and his secretary each 
maintain a desk calendar large 
enough to make appropriate 
deadline notations. The lawyer and 
his secretary each keep a diary 
showing the same entries. The 
entries are to be made on both 
diaries as soon as correspondence, 
pleadings or other notices come 
into the office requiring follow-up 
dates, or when cases are accepted 
which involve the statute of 
limitations and other important 
deadlines. The problem with this 
system is that it cannot be used fora 
very heavy case load and the 
calendars may become over- 
crowded with too many entries. 

eElementary File Pull Date 
System. Each day when a lawyer is 
finished with each client’s file, he 
notes on the outside of the file cover 
a date on which the file should be 
returned to him for further action. 
We designate this notation as the 
“pull date.” The secretary makes a 
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notation on her calendar to return 
the file to the lawyer on that date 
and the lawyer also makes a 
notation on his calendar. The 
notation need not be elaborate. It 
need only contain the file number 
or the name of the file. No file is 
returned to the cabinet or storage 
shelf without a pull date being 
entered: 1) on the file itself, 2) on 
the lawyer’s calendar and 3) on his 
secretary's calendar. This system 
will be satisfactory in a small office 
but in larger offices it needs to be 
supplemented. 


ePerpetual Calendar System. 
This system, adopted by Cullen 
Smith of Waco, Texas, is the most 
comprehensive of the three systems 
discussed. To employ this system 
you need a supply of three- by five- 
inch cards, at least one three by five 
file drawer, and a number of 
dividers for the file drawer. The file 
drawer is then divided into twelve 
months, and each month into days. 
In the back of the file drawer 
additional years beyond the year in 
which you are now operating 
should be indexed, or, this can be 
done in a separate file drawer. At 
the time each new case comes in a 
three by five card is prepared with 
the case number and subject, the 
necessary dates tor reminder are 
ascertained by the attorney 
handling the case and at his 
direction they are placed on the 
card. For important dates, two or 
more cards may be used and filed 
appropriately to provide the 
necessary lead time for action. The 
secretary then places the index card 
or cards behind the day, month and 
year required. Every day the 
secretary takes out all the cards 
filed behind the guide for that day 
and gives them to the responsible 
lawyer. The card can be returned to 
the file drawer and placed in a 
future date if the work cannot be 
done on the day specified, and it is 
not required that it be done on the 
day specified. These cards, when 
they are removed from the tickler 
file, must be placed in the 
prominent position on the 
attorney’s desk where he will check 
each morning for them. If this 
“perpetual calendar system” is 
employed together with the “pull 
date system,” it is possible to keep a 
double check on matters. For 
example, the perpetual calendar 
system can be used mostly for 


deadlines and the elementary file 
pull date system can be used for 
periodic file review. A more 
comprehensive docket control 
system is described in the Fall 1976 
issue of Legal Economics. 

e Bulletin Board. My office 
happens to be a two-attorney firm. 
In addition to the perpetual 
calendar system, I have found it 
useful to post a bulletin board in our 
file room. Across the top of the 
bulletin board is posted the present 
month plus five months in the 
future. In each of the six columns 
we post a card for court 
appearances and important 
deadlines. For example, a motion 
hearing would be designated with 
the date, time and name of the case. 
The deadline for filing a federal 
estate tax return would also be 
listed there as well as a statute of 
limitations deadline which might be 
coming up. 

We keep not only our files in our 
file room but also our coats, etc., so 
important dates are constantly in 
front of us. After each month goes 
by, the cards listed thereunder are 
deleted from the bulletin board and 
a new month posted. Thus the 
bulletin board is actually a 
perpetual six-month calendar. Also, 
we hang in one corner of the 
bulletin board a summary sheet for 
each of the estates which we are 
handling in the office. These 
summary sheets contain all 
pertinent filing dates on estates we 
are handling. We make it a point to 
review these sheets at least once a 
week. Since we normally do not 
have more than ten estates being 
probated at the same time, it is a 
simple matter to have the ten sheets 
stapled together and hooked on the 
corner of the bulletin board. 
Naturally, if a greater number of 
cases were involved some sort of 
folder would need to be utilized for 
the summary sheets, which could 
then be placed in a conspicious spot 
in the office. 


Retaliation — Countersuits 


Physicians are striking back 
against what they consider to be 
unjustified malpractice claims. In 
one of the most recent cases of 
interest, Dr. Leonard Berlin of 
Skokie, Illinois, brought suit in the 
Circuit Court of Cook County, 
Illinois, for compensatory and 
punitive damages against a former 
patient, her husband and_ the 
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patient’s attorneys for involving 
him in litigation without reasonable 
cause — a duty which he alleged the 
defendants willfully and wantonly 
violated; and that the lawyers 
committed legal negligence in that 
their standards fell below the 
standards of the legal community 
for filing a lawsuit without 
adequate investigation of the facts. 
In this case, the defendants had 
previously brought suit against the 
plaintiff for malpractice based on 
alleged failure to diagnose an 
alleged bone fracture. Because of 
its weakness, the basic medical 
malpractice suit was withdrawn 
prior to trial of Dr. Berlin's 
countersuit. The jury found all four 
defendants guilty of “willfully and 


wantonly bringing suit against the 
plaintiff, Dr. Leonard Berlin, and 
involving him in litigation without 
reasonable cause.” In addition, the 
jury found the two lawyers who had 
brought the malpractice action 
guilty of “falling below’ the 
standards of care required of 
attorneys to perform their 
professional duties in good faith 
and in a legal manner.” Punitive and 
compensatory damages were 
awarded against the two attorneys. 
The ramifications of this case, if it is 
upheld on appeal, are serious. 
Usually professional liability 
insurance will not cover attorneys 
for punitive damages. For a more 
detailed description of this case, as 
well as other cases where physicians 


Twenty Troublesome Traps 


1. Failure to have docketed a hearing, or due date for pleadings, or closing 
date on your and your secretary’s diary. 


2. Failure to attend a hearing or to serve and file a timely pleading. 


3. Failure to prepare for any obligation until the last minute, precluding 
careful analysis, review and presentation at trial, hearing, closing or 
conference. 

4. Failure to take each file seriously. 


5._ Failure to be on time at hearings, closings or conferences without 
justifiable precommunication to those involved. 


6. Failure to schedule office appointments to coordinate with out-of-office 
obligations. 


7. Failure to research or to provide the court with any law when arguing a 
debatable legal issue. 


8. Failure to prepare a witness for deposition or trial, including absence of 
delivery of instruction sheet or discussion of same. 

9. Failure to arrange for production of witnesses and the convenient 
scheduling of same. 

10. Failure to display courtesy and friendliness to all colleagues in the 
absence of circumstances preventing same or forgetting the maxim “That 
which goes around, comes around.” 

1l. Failure to express respect for the judicial office held by the individual 
before whom any appearance is made. 

12. Failure to permit witnesses and clients the opportunity to read and sign 
depositions in contrast to waiving that right at the conclusion of the 
deposition, in the absence of “common sense” circumstances. 

13. Failure to devote attention to the client’s problems during conferences 
by permitting interruptions by telephone. 

14. Failure to maintain patience in communication with clients and to 
express confidence in the attorneys and secretaries with whom you work. 
15. Failure to proofread all written matter which requires your signature or 
that of your client. 

16. Failure to review client’s answer to interrogatories or depositions prior 
to signature. 


17. Failure to convey the impression that you are prepared to play hard ball 
with the big boys. 


18. Failure to realize the basic proposition that while the practice of law isa 
business which requires economic success, there is an overriding obligation 
of professionalism to your clients, the courts and colleagues. 


19. Failure to care about the success or failure of your client’s case. 
20. Failure to maintain your sense of humor in traversing traps 1 through 19. 
Hollywood Hucu S. GLIcKsTEIN 
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countersued their patients and their 
attorneys, see Medical Economics, 
September 20, 1976, page 199. 

If you are sued for legal 
malpractice and are able to defeat 
successfully the claim, you still may 
have suffered grievously. You will 
lose income-producing time from 
your practice during trial and 
discovery proceedings. You may 
have your malpractice insurance 
premium increased. The emotional 
stress of the threat to your 
reputation and livelihood may be 
serious and have lasting effects. 
Unless you can countersue it may 
be another case of “Damnum 
Absque Injuria.” 

The California Court of Appeals 
in the relatively recent case of Tool 
Research and Engineering 
Corporation v. Henigson, 46 Cal. 
Ap.3rd 675 (1975) stated that there 
are three essential elements to 
succeeding in a malicious 
prosecution action: resolution of the 
prior civil action in favor of the 
defendant attorney; lack of 
probable cause for bringing the 
prior civil action; and malice in 
bringing the prior action. 

Advice from an Underwriter 

At an address to the ABA in 
Atlanta, William Mossberg of St. 
Paul Fire and Marine Insurance 
Company, a leading legal 
malpractice insurer, made the 
following suggestions for attorneys 
to reduce legal malpractice 
liability: 1) stay off boards of 
directors and officerships in 
corporations; 2) improve inner- 
office procedures, particularly 
docket control; 3) do not become 
financially involved with your 
client; 4) keep the client advised; 5) 
avoid conflicts of interest; and 6) 
keep informed through continuing 
legal education. 

Continuing Legal Education 


We as lawyers must keep current 
with the law; we must expend the 
effort to acquire and improve our 
expertise. One method of doing this 
is through Continuing Legal 
Education (CLE). 

The ALI-ABA catalog of CLE 
programs offered in the United 
States lists well over five hundred 
scheduled and planned programs in 
thirty-three different states, the 
District of Columbia and the Virgin 
Islands. The majority of these 
programs consists of lectures or 
panel discussions supplemented by 
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written material. Many of the 
programs afford an opportunity for 
those in attendance to question the 
expert speakers. 


No attorney can discharge his 
responsibility to the public and to 
the bar unless he keeps current in 
the fields of law in which he 
practices. All lawyers are affected 
by new laws which are passed. No 
one can look at such recent laws as 
the Tax Reform Act of 1976, the 
Employment Retirement Income 
Security Act of 1974, and the trend 
towards adoption of Uniform 
Probate Codes without realizing 
how quickly laws become obsolete. 
Lawyers also become obsolete 
unless they keep pace with new 
developments. If they cannot make 
intensive studies of new legislation 
individually, then the next best 
thing is through attendance at CLE 
programs. Even those attorneys 
who believe they can master a new 
subject by themselves would profit 
by attendance at the CLE programs 
so that they might verify their own 
subjective views on what they think 
the law is. 


Check and see what your bar 
association is doing in this area. If it 
is doing little or nothing, then spur it 
on. It is better to have the lawyers 
devise and implement the CLE 
programs than to have the 
consumers force some type of 
politically inspired regimen upon 
the lawyers. 


The American Bar Institute — 
American Bar Association 
Committee on Continuing 
Professional Education publishes a 
weekly CLE review. Copies can be 
obtained by writing to the Institute, 
4025 Chestnut Street, Philadelphia, 
Pennsylvania 19104. 

Bear in mind, however, that mere 
attendance at CLE courses will not 
necessarily enhance competence. 
What is needed is advance 
preparation, participation in the 
proceedings and review of the 
matters covered in order that the 
CLE program may be a factor in 
increasing your competence. 
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Part Il: Collective Efforts 
Toward Solution of 
Malpractice Problems 


Esiablishment of Professional 
Standards by Which Attorneys 
Will Be Judged 


eABA Code — A Time Bomb. A 
client could take the position that 
violation of any provision of the 
ABA Code of Professional 
Responsibility is, per se, 
malpractice. But how do we know 
when a violation occurs? The ABA 
Code does not give us sufficient 
guidelines. For example, Canon 7 
requires zealousness on the part of 
an attorney. If, therefore, an 
attorney does not urge every 


argument on the court even in the 
form of a change in current law or 
an extension of existing law, is he in 
violation of the canon? 

Consider for a moment the 
situation of a client coming to you 
believing that his prior attorney 
may have been guilty of 
malpractice. You investigate and 
agree. Should you report the 
offending attorney to the grievance 
committee of your bar association? 
Should you advise the client that he 
has a cause of action against his 
prior attorney? Should you do 
both? 

If you do not take action, you 
may be in violation of the 
Disciplinary Rules of Canon 1 (102) 
and (103) of the ABA Code. Then 


lawyers. 


Arizona: In January 1977, 


are now being tabulated. 


mandatory Attorneys 


insurance in general. 
The Los Angeles 


exchange. 


Many state bars are working to 
establish present or contingency plans 
for the creation of alternative 
mechanisms for malpractice insurance. 
Close attention should be paid to these 
plans and developments, as it is entirely 
possible that these proposals could 
provide methods for bringing about a 
stabilization in the cost and availability 
of professional liability insurance for 


questionnaire regarding professional 
liability insurance was forwarded to 
every active member of the State Bar of 
Arizona under the imprimatur of the 
state Supreme Court. Most of these 
questionnaires have been returned and 


California: AB 209 is presently 
pending before the California State 
Legislature. This bill could create a 
Professional 
Responsibility Fund providing limits of 
$250,000 per incident with a $500,000 
annual aggregate. The State Bar of 
California is conducting a plebiscite of 
its 55,000 members to formulate its 
position on AB 209 in particular, and on 
the subject of professional liability 


County Bar 
Association has contracted with a 
professional insurance broker to 
develop a_ professional liability 
insurance program for the Association 
membership and is considering the 
formation of a reciprocal insurance 


Significant State Developments In Malpractice Insurance 


Florida: The Florida Bar has 
contracted with a _ professional 
insurance broker to do a comprehen- 
sive study of claims made against 
Florida lawyers. Based on the results of 
the study, recommendations will be 
made on the elements of a self-insurance 
program including various levels of 
liability and various premium ratings. 
Enabling legislation has been 
introduced to permit the Bar to 
implement a self-insurance program. 


Maryland: The present malpractice 
program sponsored by the Maryland 
State Bar is written with the Affiliated 
FM which has given notice that it will 
discontinue writing or renewing 
policies after December 31, 1977. The 
state bar has contacted every known 
available liability insurer but to date, 
there is no replacement carrier. The two 
principal providers of legal malpractice 
coverage have been rejected by the 
Maryland Insurance Department in 
disputes over policy forms and rates. 


The bar spearheaded the 
introduction of SB 479 in the state 
legislature. This bill which has been 
signed by the Governor enables the 
creation of a lawyers’ mutual liability 
insurance company. Additional 
legislation extending the life of the 
existing enabling legislation for a 
Professional Liability Fund (JUA) has 
also been signed. Negotiations are 
currently continuing however to seek 
out an insurer prior to the December 31 
deadline. 
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you yourself may be guilty of 
malpractice. The Disciplinary 


Rules of Canon 1 to which I refer 
are as follows: 


DR 1-102 Misconduct. 


(A) A lawyer shall not: 

(1) Violate a Disciplinary Rule. 

(2) Circumvent a Disciplinary Rule 
through actions of another. 

(3) Engage in illegal conduct 
involving moral turpitude. 

(4) Engage in conduct involving dis- 
honesty, fraud, deceit, or misre- 
presentation. 

(5) Engage in conduct that is prejudi- 
cial to the administration of 
justice. 

(6) Engage in any other conduct that 
adversely reflects on his fitness to 
practice law. 


DR 1-103 Disclosure of Information to 
Authorities 


(A) A lawyer possessing unprivileged 
knowledge of a violation of DR 1-102 
shall report such knowledge to a tri- 
bunal or other authority empowered to 
investigate or act upon such violation. 

(B) A lawyer possessing unprivileged 
knowledge or evidence concerning 
another lawyer or a judge shall reveal 
fully such knowledge or evidence 
upon proper request of a tribunal or 
other authority empowered to inves- 
tigate or act upon the conduct of 
lawyers or judges. 

Certainly, if we are not to be 
hanged by our own guidelines, we 
need to take action to clarify the 
meaning of the ABA Code in all 
areas where it is needed and to 
make the necessary amendments. 


ePeer Review. The idea of peer 
review is not novel in the legal 


profession. For example, 


New Mexico: The State Bar of New 
Mexico is negotiating with two major 
insurers in hopes of constructing a five 
to seven year plan which would provide 
$100/300,000 coverage with a built-in 
surcharge to members in order to 
provide a self-retained deductible in 
the amount of $2,500. Over five years, 
as the surcharge pool increases, the goal 
of the plan would be to raise the 
deductible retained to $50,000 and 
increase the coverage to $250/500,000. 

North Carolina: The North Carolina 
Bar Association has sent out a Legal 
Survey to determine the interest of the 
membership in forming a captive 
company. Response from 1600 out of 
4500 attorneys who were solicited for a 
capital contribution of $750 each 
indicates an investment interest of 
$720,000. Capitalization of $1,000,000 is 
required. 

Oregon: SB 190 has been passed and 
signed by the Governor. This legislation 
enables the Oregon State Bar to 
develop a self-insuring lawyers’ 
professional liability fund to pay losses 
incurred, and to make participation in 
the fund mandatory. 

South Dakota: The South Dakota 
Legislature has passed a statute of 
limitation on lawsuits against attorneys 
for malpractice, three years from the 
time of occurrence, not discovery. 
Enabling legislation has also been 
passed for the establishment of mutual 
malpractice insurance. 

Texas: In June 1977, the Board of 
Directors authorized the amendment of 


the Insurance Trust Agreement to 
enable the establishment of a 
reciprocal. Counsel has been obtained 
to work on the project and the 
reciprocal will hopefully be ready to 
proceed by September. 

Washington: The Washington State 
Bar has introduced legislation 
exempting any lawyers professional 
liability program from the provisions of 
the Insurance Code enabling the 
establishment of a professional liability 
self-insurance or indemnity program. 

The Insurance Committee is to 
recommend to the Board of Governors 
a self-insurance plan (the Board has 
approved in principle the concept of 
mandatory insurance). The bar has 
hired professional insurance actuaries 
to analyze claims experience and assist 
with the formulation of a questionnaire 
to be sent to the membership. 

West Virginia: The West Virginia 
State Bar is spearheading a project for 
the Southern Conference of Bar 
Presidents to develop a questionnaire to 
be sent out to all the memberships. The 
questionnaire is intended to gather a 
professional liability data base to 
develop risk management programs 
and alternative mechanisms. 

The State Bar has retained the 
services of a loss control engineer to 
create professional liability loss 
control program. 


Reprinted with permission from 
Cleveland (Ohio) Bar Journal, 
December/ 1977. 
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Martindale-Hubbell Law Directory 
is based on a type of peer review in 
that standings and classifications 
are premised on views from other 
attorneys. However, the Martindale- 
Hubbell system has been criticized 
because it is based essentially upon 
hearsay. Another criticism has been 
that giving anonymity to 
informants may result in evaluation 
on bases other than professional 
competency and expertise. 

The American Institute of 
Certified Public Accountants 
(AICPA) has in recent years 
inaugurated a plan which might 
serve as a model for the legal 
profession. In 1974, AICPA 
distributed a peer review plan 
designated to improve the quality 
control procedures of multi-office 
accounting firms by review of such 
firms’ procedures by other 
members of the profession 
experienced in the operations of 
multi-office firms. Peat, Marwick, 
Mitchell & Co. was the first 
accounting firm to volunteer for 
this type of peer review study by 
the AICPA. 

When a firm volunteers to be 
reviewed, a report containing a 
description of the firm’s quality 
control procedures is prepared by 
the reviewed firm and passed to the 
reviewing team. A reviewing team 
then analyzes the report and offers 
suggestions for improvement. The 
firm that is reviewed is allowed as 
much as a year to consider the 
suggestions and to adopt a revised 
quality control program. After that 
time the review continues and 
entails a comprehensive examin- 
ation of the operations of the firm 
being reviewed. At the conclusion 
of the review, the reviewing team’s 
executive committee drafts a report 
that is circulated among the team 
members for discussion. After a 
complete comprehensive discus- 
sion all drafts are returned to the 
leader of the team. The final report, 
of which there is only one copy, lists 
the problems discovered and 
makes recommendations. It is 
discussed by the team captain with 
the managing partner of the 
reviewed firm and it is delivered to 
the firm. No copies of the report are 
retained nor is there any follow-up 
to see whether the recommenda- 
tions have been fulfilled. 

Using this plan as a model, a bar 
association could authorize a 


107 


an 
the 

val 


PROTECT YOURSELF 


system of peer review that it would 
sponsor and administer. Partici- 
pation could be on a voluntary 
basis. The bar association would 
initially formulate standards of 
practice for practitioners to observe 
and criteria for the reviewing teams 
to follow in the evaluation progress. 
Participating firms and_practi- 
tioners who volunteered to be 
reviewed and were found to meet 
the prescribed criteria and 
standards could be publicized to 
the general public. 


Improvement of Disciplinary 
Procedures 


The general public does not have 
confidence in the disciplinary 
procedures of state and local bar 
associations. These procedures 
must be improved, and access to 
these committees must be well 
publicized so that dissatisfied 
clients will go to these committees 


before filing suit against their 
former lawyers. However, 
publicizing these committees is not 
enough. The committees will have 
to strengthen themselves and assert 
more authority over practicing 
lawyers who wrong their clients. 
The public must believe that 
lawyers are cleaning up their own 
profession. Also, the insurance 
underwriters must be impressed 
with such efforts, if we are to get 
premium rates down. 


Specialization and Advertising 


As clients become more 
knowledgeable consumers, they 
demand more competent 
attorneys. There is a growing 
demand for legal services in this 
country and a growing number of 
lawyers. There seem to be 
sufficient attorneys yet the actual 
consumer demand for services is 
not being met, partly because of the 
traditional work approach of the 
attorney which often discourages 
quick, efficient production of legal 
services through the maximum use 
of systems, paralegals and word 
processing equipment. 


The Florida Nord Bar Review Course offers a complete 
home study program, enabling you to prepare for the Florida 
Bar Examination where and when you want-ideal for both in 
state and out-of-state applicants. 


The program includes complete printed materials and 
practice Bar Exam grading and analysis. Optional features 
include individual cassette lectures and a 4-day live lecture 
re-review just prior to the Exam at the site of each Exam. 
CALL TOLL FREE FOR COMPLETE 
INFORMATION AND A FREE SAMPLE! 
1-800-521-1916 


Or write to us at our National Bar Review - 
headquarters as follows: 
FLORIDA NORD BAR REVIEW COURSE 
29201 Telegraph Rd., Suite 622 
Southfield, Michigan 48034 


FLORIDA'S LA ARGEST AND MOST SUCCESSFUL 
BARREVIEW COURSE 
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One of the other reasons, 
however, that the consumer’s needs 
are not being met is that the public 
has difficulty in finding the right 
attorney to help them with their legal 
problem. In many cases, the public 
does not know what attorney or 
attorneys are competent to handlea 
particular legal problem. The 
historical bar position against 
advertising has contributed to this 
problem. However, as we know, 
the advertising bans are falling 
under attack by government, the 
courts and the public. Thus, in 
certain parts of the country these 
bans are being liberalized and in 
some instances revoked. 

One obvious way to help the 
consumer find the right lawyer is 
to permit certain lawyers who 
specialize in a particular area of the 
law to make known their expertise 
in this area. Prior to advertising 
their expertise, a certification and 
qualification process is recognized 
as being needed for lawyers. 

If specialization is to be 
publicized, then the quality control 
element is important. Accordingly, 
it is incumbent upon the organized 
bar to develop uniform definitions 
of terms and requirements for 
various specialities in particular 
fields of law. 

We should, however, bear in 
mind that, by becoming certified 
specialists, we may be establishing 
for ourselves a higher standard of 
care by which we will be judged. 
The National Association of 
Insurance Commissioners made a 
nationwide study of 1,211 medical 
malpractice suits and determined, 
among other things, that there were 
nearly twice as many suits against 
doctors with board certification as 
there were against those not 
certified. 

Changes Needed in Law Schools 


e The Raw Product—Wanting? 
The medical profession has _ its 
medical schools and the required 
clinical internship before admission 
to practice. The legal profession has 
done away with the mandatory 
clerkship program and has only the 
law schools and the bar 
examination. I do not maintain that 
the clerkship program should have 
been continued in its original form. 
The problem with it obviously was 
the uneven training which it 
spawned. We must ask ourselves, 
however, whether or not the law 
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school graduate is ready and 
competent to be turned loose on 
society once he merely passes a bar 
examination. Apparently the law 
schools feel that their graduates are 
ready; otherwise they would have 
insisted upon some type of post- 
graduate training, work-study or 
study-intern program. We must ask 
ourselves whether or not the law 
schools are correct in this position. 
We must consider this, particularly 
when we realize that today many of 
the lawyers right out of law school 
will not go into a firm where they 
obtain some type of supervision. 
Many of them will, of economic 
necessity, begin their practice as 
sole practitioners with no 
supervision whatsoever. What do 
they know about quality control, 
docket control efficient manage- 
ment of the law office, the 
techniques of trying a case, and the 
basis of the attorney/client 
relationship? The answers to these 
questions depend on the law school 
graduated from. Some _ recent 
graduates may know a considerable 
amount about these subjects. But in 
many other cases there is an 
abysmal lack of knowledge in these 
important areas of the law. This 
situation can only result in more and 
more malpractice suits. Unless the 
law school curricula are changed so 
that they are more attuned to the 
needs of the practicing attorney, 
then they should share in the blame 
for the results that follow. It is time 
to bring the law schools which 
consistently oppose the teaching of 
these practical courses down from 
the ivory tower of academic purity 
so that their product will be an 
attorney who is legally competent 
to render the legal assistance the 
public consumer is looking for. 


e Clinical Training. We, as 
attorneys, should exert our 
influence on the law schools to 
establish greater clinical training 
programs.This can be a_ valid 
substitute for the previously 
discarded apprenticeship 
requirement in the various states. 
By clinical training I mean 
development of skills such as 
interviewing, gathering facts, 
drafting, trial strategy, and trial and 
appellate advocacy. It includes 
lawyer-client work by law students 
under law school supervision for 
credit toward the law degree. We 
cannot simply sit back and rely on 
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continuing legal education after 
admission to the bar to solve our 
problems. As stated by Robert L. 
Clare, Jr., chairman of the board of 
trustees of the Practising Law 
Institute, in St. Johns Law Review 
Volume 50, page 463: “The courts 
cannot be deterred by the plaintive 
cry of the law schools that the 
freedom of the academic is thereby 
diminished. Legal education should 
set as a goal teaching not only how 
to think like a lawyer but how to be 
a lawyer as well. This was the 
original purpose of legal education 
and perhaps our present priorities 
should be reordered towards this 
end.” 


Picture the patient ready for an 
operation by a surgeon for removal 
of alung. Consider the state of mind 
of the patient if he knew the 
surgeon had never performed any 
type of operation before but had 
simply passed his medical school 
examinations and a state board 
examination. Is this situation much 
different from the client who 
entrusts to an attorney, newly 
admitted to the bar (an attorney 
who has never had any clinical 
training in the defense of a law suit), 
the defense or prosecution of an 
important law suit? 


William Pinkus, president of the 
Counsel on Legal Education for 
Professional Responsibility, Inc., 
writing for the above referenced 
issue of St. Johns Law Review on 
the subject of clinical training in the 
law school, proposed a law school 
curriculum which would, I believe, 
increase the legal competence of 
the law school graduate so as to 
make him less vulnerable to 
malpractice suits. This could 
translate into lower malpractice 
premiums for all of us. I will 
summarize his proposal: 
1) academic studies should 
comprise eighty percent of the first- 
year curriculum, fifty percent of a 
second-year curriculum, and a very 
small percentage (no more than 
twenty percent) of the third-year 
curriculum; 2) in all three years, 
clinical work should take up the 
remainder of the time; 3) the 
academic method carried over 
srom college should taper off 
gradually and be devoted mainly to 
subject matter and theory which is 
fundamental, i.e., torts, contracts, 
property, constitutional law and 
administrative law; and 4) clinical 
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STEWART TITLE is 
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the highest standards of 
service to the legal 
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real estate. 


When you specify STEWART 
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service, total integrity, 
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and attorney, is to protect 
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work should progress from 
research and writing on legal 


problems (first year), to 
investigation, interviewing and 
counseling (second year), to 


assuming full responsibility for a 
client and his case (third year). 

With the veritable explosion of 
legislation, administrative 
regulations and judicial opinions, it 
is a fact of life that the law schools 
cannot teach them all. However, it 
cannot be denied that the attorney 
in practice should view every 
problem at the beginning from the 
perspective of proof and procedure 
in all cases where an adversary 
situation may develop. The 
increase in clinical training in law 
schools would be invaluable in this 
respect. 

eUnited States Courts in the 
Second Circuit. The Advisory 
Committee on Qualifications to 
Practice Before the United States 
Courts in the Second Circuit has 
recommended that an applicant 
seeking admission to the U. S. 


District Court acquire, either in law 
school or thereafter, experience in 
evidence, federal procedure, 
criminal law and _ procedure, 
professional conduct and_ trial 
advocacy. 

The committee, in formulating 
these recommendations, _ inter- 
viewed forty judges of the Second 
Circuit. The chairman of that 
Advisory Committee, Robert 
L.Clare, Jr., has stated that not a 
single judge among the forty 
interviewed denied that legal 
incompetence exists because of 
lack of proper training. 

The handwriting is on the wall. 
However, we as attorneys should 
not leave the responsibility for 
revising the law school curriculum 
to the courts. We should use our 
influence now and make this 
influence felt in the law schools. We 
have abdicated this important 
principle too long. 

In addition to the courses 
mentioned above, the clinical 
aspect of the curriculum should also 
include courses on legal economics. 
If the private attorney is unable to 
manage properly his law office, he 
will miss important deadlines and 
be a target for malpractice suits. If 


FL 32304. 
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A major division of a well-known international 
corporation, located on Florida’s Middle East 
coast has available an excellent opportunity 
for an attorney. The successful candidate 
will have a law degree and at least three 
years’ government contract work experience. 
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he cannot order his affairs and use 
proper billing and timekeeping 
techniques, then, because of 
financial hardship, he may not be 
able to deliver competent legal 
services. 


Availability of Professional 
Liability Insurance 


eConcentrated Unified Ap- 
proach. Joint efforts by insureds 
in certain areas of the country to 
obtain collectively favorable 
coverage at reasonable rates from 
malpractice insurance carriers have 
only met with limited success. One 
reason is, I believe, because their 
combined premium payments 
were not substantial enough in the 
carriers’ eyes to warrant the 
requested changes. Why not bring 
the collective force of every lawyer 
in the country to bear in 
negotiations with various insurers 
through a single bargaining agent? 
The American Bar Association 
through its Special Committee on 
Lawyers Professional Liability 
Insurance is studying the feasibility 
of entering into a _ long-term 
insurance agreement with a single 
insurance underwriter whereby 
professional liability insurance 
would become available to 
members of state bar associations 
affiliated with the American Bar 
Association. 

eSelf Insurance. Attorneys could 
form insurance trusts to underwrite 
themselves. Several state bar 
associations are currently 
considering this course of action. 
The American Bar Association 
Special Committee mentioned 
above is currently considering the 
feasibility of the Association’s 
creating or sponsoring an insurance 
trust as primary or excess insurance 
to underwrite professional liability 
exposure of members of state bar 
associations affiliated with the 
American Bar Association. 

Review and reflect on your 
modus operandi, your office 
procedures and your areas of 
expertise. It really is later than you 
think. oO 


Thomas P. Brown III is with Thomas P. 
Brown III Law Offices, a firm with two 
lawyers and two nonlawyers in Chevy 
Chase, Maryland. This article is reprinted 
with permission from LEGAL ECONOM- 
ICS, a quarterly publication of the Section 
of Economics of Law Practice, American 
Bar Association, 1155 East 60th Street, 
Chicago, Illinois 60637. Copyright 1977. 
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HOW LOST TITLE 
WITHOUT THROWING 


You're looking at the world’s 
heavyweight chump. After 15 
years of getting my skull 
whacked around the ring, I 
finally saved enough to buy me 
a neat little bar and grill in 
Bayonne. I bought it from a 
guy named “Disappearing 
Danny Dayton” 

Three days after I bought 
the joint, “Disappearing Danny 
Dayton” disappeared from the 
face of the earth. 

Two weeks later this little 
grey haired old lady bearing a 
strong resemblance to “Dis- 
appearing Danny” shows up 
and says the place is hers. And 
that she’s got a deed to prove it. 

Well, before you know it, 
we're into court. The judge 
looks at her deed and says it’s 


american title insurance company 


legit. He takes one look at mine 
and starts to laugh.“Why didn’t 
you have a title insurance 
company check out your title?” 
he asks. “It’s a fake?” 

Tl tell you. I never lost a 
fight that hurt as bad as that 
one. Because now there’s no 
chance of ever getting my title 
back. 

In the complex world of 
real estate conveyance, costly 
losses can occur due to error 
or fraud. It is our professional 
responsibility to protect your 
clients against losses arising 
from defects in the title as 
insured. And we do. 
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Mitigating the Risk 


of Becoming a Defendant in a 
Malpractice Action by Your Former Client 


by Duke Nordlinger Stern and Joanne Martin 


Legal malpractice has reached 
crisis proportions and_ experts 
predict this frightening situation 
will continue to worsen. Attorney 
liability claims which were three or 
four per 100 policies a few years ago 
now average six or seven; the size of 
settlements, awards and defense 
costs has risen dramatically; annual 
increases in malpractice premiums 
of more than 100 percent are the 
rule rather than the exception; and 
insurance protection is decreasing 
in both availability and breadth of 
coverage. The literature contains 
an increasing number of articles 
describing the legal malpractice 
trend and exploring its causes, but 
little is offered to the practitioner in 
the form of useful advice for 
avoiding liability claims. 


Statute of Limitation ' 
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Malpractice will always be a risk 
faced by the attorney and there are 
only a minimum of safeguards that 
are useful against pure inadvert- 
ence. However, there are 
significant steps that can be taken 
by the lawyer to mitigate 
professional liability exposure that 
results from methods of practice. 
By modifying or reorganizing the 
management and techniques of 
practice an attorney might be able 
to better serve clients and protect 
his assets. This note will offer legal 
malpractice loss control suggestions 
incorporating claim statistics, the 

Code of Professional Responsi- 
bility, litigation experience and 
conditions in the liability contract. 

Although lawyer professional 
liability insurers have generally 
been remiss in gathering useful 
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Estate Matters 


statistics as to the causes of claims, 
the limited information available 
from these sources and _ other 
studies points to a few specific 


There are only a minimum of 
safeguards that are useful 
against pure inadvertence. 


causes of malpractice. Attorneys 
who analyze and adjust their own 
practices to avoid these problem 
areas would be implementing the 
beginning of useful loss prevention. 

e Statute of Limitations. Lawyer 
malpractice is the most common 
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cause of professional _ liability 
claims. As a result, the policy 
applications of all carriers require 
detailed explanations about the 
attorney’s docket control system. 
Underwriters reportedly pay close 
attention to the responses to these 
questions. Unfortunately, there are 
many areas of practice and 
numerous points in each at which a 
critical date can be _ missed. 
Insurance statistics have not been 
collected or refined to isolate the 
high exposure situations involving a 
missed statute. Therefore, the 
attorney must develop broad 
preventive techniques. 

There are a number of docket 
control systems available for 
adoption. The key to an effective 
system is not so much the one 
selected, but rather the diligence 
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with which the selected procedure 
is adhered to. Therefore, an 
attorney must be certain that: 
(1) each member of the firm 
understands and uses the docket 
control system; (2) one member of 
the firm or qualified employee is 
charged with supervising the 
system; (3) immediately upon 
acceptance of a matter it is 
incorporated into the docket 
system; (4) each attorney with 
primary responsibility for a matter 
should frequently recheck to be 
certain all critical dates are 
correctly noted and followed; and 
(5) the person supervising the 
system should spot check each 
matter on a frequent basis. 

Too often in the day-to-day 
practice of law an attorney forgets 
to follow the primary requirement 


of an effective docket control 
system. As a result, preventable 
malpractice claims occur. 


Too often an attorney forgets 
to follow the primary 
requirement of effective 
docket control. 


Duke Nordlinger Stern is executive 
director of The West Virginia State Bar. He 
holds a B.S. in economics from the 
University of Pennsylvania, attended the 
University of Virginia, and received his J.D. 
from Temple University and his M.B.A. and 
Ph.D. degrees from the University of 
Missouri. He is the author of An Attorney's 
Guide to Malpractice Liability published by 
The Michie Company, and has written more 
than 20 articles on lawyers’ professional 
liability. 

Joanne Martin is assisting managing 
editor, Periodical Services, American Bar 
Association. She serves as managing editor 
of Law Notes, and is a graduate of Ohio 
University. 


e Real Estate Practice. The 
second most frequent area in which 
lawyer malpractice claims arise is 
real estate practice. Again, the sta- 
tistics do not describe what situa- 
tions are most vulnerable in this 
area. For example: Do claims arise 
most often in the preparation of 
documents, search of title, giving of 
tax advice, closings, litigation of 
real property suits or other areas? 

Often in real estate practice 
because of the volume of matters 
handled certain procedures tend to 
become routine and advice 
generalized. Attorneys who 
specialize in this area and even 
those who handle only a few real 
estate problems are advised to keep 
alert. 


e Abuse of Process, Wrongful 
Garnishment or Attachment. There 
has been a disturbing increase in the 
number of legal malpractice claims 
based on abuse of process, and 
wrongful garnishment or 
attachment. The circumstances 
underlying these claims are not 
clear from the insurers’ experience 
data. However, it would appear 
they result from lawyer carelessness 
since the rules in these areas do not 
usually require unique expertise. 

With clients and third parties 
demonstrating an increasing 
awareness of compensable injuries 
in these areas, attorneys are 
cautioned to be certain their office 
practice encompasses the requisite 
procedures. Often a legal assistant 
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or secretary is delegated the task of 
preparing the forms, and _ the 
practitioner should be certain to 
verify their correctness and service. 


e Improper Handling of Tax or 
Estate Matters. Because of the 
expertise required for a successful 
practice in taxation and estate 
planning it is not surprising that 
professional liability insurers are 
reporting an increase in the number 
of claims in these areas. The general 
practitioner with the aim of 
malpractice loss prevention should 
consider associating specialists 
when his client’s matter goes 
beyond the elementary stages. 


The question is often raised as to 
whether every act or omission 
which gives rise to a supportable 
malpractice claim also can be the 
basis for a disciplinary proceeding 
based on breach of ethics, or 
conversely if a lawyer faces a 
disciplinary action whether it is 
reasonable to expect a malpractice 
claim to follow. The answers to 
these questions have both 
affirmative and negative 
possibilities. 

Presently the majority of state 
bars are unified and have as one of 
their charges the enforcement of 
ethical conduct by attorneys. Even 
those jurisdictions with voluntary 
statewide bars have _ separate 
disciplinary agencies established by 
the supreme courts. The enabling 
rules of court which create the 
mandatory bars or other agencies 
most often enumerate specific 
grounds for disciplinary action and 
usually “malpractice” is specifically 
one such basis. Even where the 
standards are silent as to 
malpractice, the Code of 
Professional Responsibility is 
incorporated specifically or by 
reference, and DR6-101 and other 
Disciplinary Rules imply that 
malpractice is a ground for 
discipline. 

In practice, however, the various 
supreme courts that have 
considered malpractice in a 
disciplinary proceeding have 
concluded that unintentional 
inadvertence is not an actionable 
legal ethics violation. Nonetheless, 
the Code of Professional 
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Responsibility can be critically 
instructive to the lawyer who wants 
to implement malpractice claim 
prevention because the legal 
professional liability case law is 
replete with situations that bear 
close similarity to violations of the 
Disciplinary Rules. 

® Conflicts of Interest. Two years 
ago attorney professional liability 
insurers reported that conflicts of 
interest caused less than five 
percent of malpractice claims. 
Today this area represents 22 


In business transactions with 
clients the attorney is 
cautioned to consider the 
increased malpractice and 
ethical risks. 


percent of the legal malpractice 
claims brought against one of the 
two remaining national insurers. 


DR 5-101(A) of the Florida Code of 
Professional Responsibility 
provides: 


Except with the consent of his client after 
full disclosure, a lawyer shall not accept 
employment if the exercise of his 
professional judgment on behalf of his client 
will be or reasonably may be affected by his 
own financial, business, property, or 
personal interests. 


DR 5-105(C) of The Florida Code 
states: 


... a lawyer may represent multiple clients if 
it is obvious that he can adequately represent 
the interest of each and if each consents to 
the representation after full disclosure of the 
possible effect of such representation on the 
exercise of his independent professional 
judgment on behalf of each. 


With the foregoing Disciplinary 
Rules in mind the lawyer is advised 
to beware of the following 
situations: 


1. Falling into the conflict trap through 
dual representations, e.g., representing 
lender and borrower, mortgager and mort- 
gagee, vendor and vendee, insured and 
insurer, or husband and wife. Respecting 
representation of an insured and insurer, for 
example, in defense of an action under a 
policy, there are numerous situations where 
the interests of the defendant and his carrier 
will become adverse and the attorney will be 
caught in the middle. Even the most amiably 
intended divorce actions can give rise to 
conflicts and exposure to malpractice claims 
if the attorney continues to represent both 
parties. The best advice is to avoid a possible 
conflict of interest from the beginning and 
represent only one party. Avoid temptation 
and avoid claims. 

2. An attorney who represents both the 
administrator and the estate could be faced 
with a conflict. See ABA Informal Opinion 
836 (1965) 

3. The situation of representing a 
guardian ad litem. The duties owed to both 
the court and to the minor or incompetent 
can give rise to problems. 

4. Representation of multiple plaintiffs 
or multiple defendants in a tort action. For 
example, how can you urge a particular 
course of action such as an aggregate 


Lawyers should not ask for special 
privileges or sweeping changes in our 
whole court system because of concern 
over legal malpractice suits and the cost 
of malpractice insurance, said Tom H. 
Davis, president of the Association of 
Trial Lawyers of America. Davis, of 
Austin, Texas, spoke at an American 
Bar Association meeting on 
professional liability for legal 
malpractice in San Francisco in 
October. 

“If our conduct goes far enough 
across the line to be negligence, then we 
should be liable,” Davis said. “Before 
we join the ‘insurance crisis of the 
month club’ we _ should at least 
investigate the price before we consider 
changing the system, taking away legal 
rights and granting immunity or special 
privileges,” he cautioned. Of all 
professions, he said, lawyers should not 
advocate doing away with individual 
human rights because of the cost as 
doctors, manufacturers and insurance 
companies have suggested. 


No Special Privileges Sought by Lawyers 


Davis said lawyers should question 
the system that allows insurance 
companies to show a “statutory 
underwriting loss” in order to get a rate 
increase at the same time they show 
large profits and pay substantial 
dividends to their stockholders. He said 
that a casualty insurance industry 
statistical publication shows a $9 billion 
statutory underwriting loss for the years 
1975-76. It also shows industry assets of 
$82 billion for 1974, $94 billion for 1975 
and $112 billion for 1976. “What a way 
to lose money,” Davis said. 

“It just may be that we can’t afford 
the insurance system that we are 
operating under,” he said. Davis 
suggested that lawyers look at self- 
insurance against malpractice suits as 
other groups have done. “They are 
finding out that they can do it a lot 
cheaper,” he said. He added that 
lawyers should increase efforts to avoid 
legal malpractice. “We should not need 
an incentive to do that. We ought to be 
doing that anyway, and we are.” 
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settlement when your client’s interests are 
not identical? 

5. Testifying to a matter in dispute 
between parties who are in litigation when 
you are still serving as an attorney of record. 
Avoid the inconsistency and a _ possible 
malpractice claim. The duty to withdraw is 
stated by DR 5-102(A), while DR 5-101(B) 
applies if a member of your firm is to be a 
witness. 

6. What if your fee is being paid by a 
party other than your client, such as in the 
representation of a minor. Plan your practice 
with a clear understanding of your duties of 
loyalty. 

7. Derivative suits can lead to a conflict 
between the needs of the corporation as a 
legal entity and the interests of officers and 
stockholders. Your functions as an advocate 
could give rise to a conflict. 


Not all of the foregoing would be 
per se violations of the Code of 
Professional Responsibility or 
guarantee a malpractice claim. 
However, they are areas of concern 
both prior to retainer and as the 
representation progresses. 

e Generating False Client Hopes. 
A high percentage of complaints 
brought to the attention of lawyer 
disciplinary agencies is based on 
alleged assurances. of specific 
results or absolute probabilities of 
success. Rarely does a_ formal 
disciplinary proceeding result in 
these areas, and complementary 
malpractice claims are generally 
fruitless when based on_ these 
grounds. However, the claim itself 
can lead to an additional expense 
for the attorney and a worsening of 
the particular lawyer-insurer 
relationship. 

The practitioner is well advised 
to avoid this risk of a malpractice 
claim by not generating false client 
hopes. For the most part clients are 
unsophisticated as to the legal 
process and should be_ given 
realistic appraisals of their 
problems. 

eCommingling of Funds. 
Commingling of clients’ funds is 
often a double-edged sword in the 
contexts of malpractice and ethical 
violations. DR 9-102(A) provides: 


All funds of clients paid to a lawyer or law 
firm, other than advances for costs and 
expenses, shall be deposited in one or more 
identifiable bank accounts maintained in the 
state in which the law office is situated and 
no funds belonging to the lawyer or law firm 
shall be deposited therein ... 

Furthermore, DR 9-102(B) sets 
forth the attorney’s duties 
respecting: (1) notification of 
receipt of his client’s property; 
(2) identifying and labeling his 
client’s property; (3) maintenance 
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of complete records and rendering 
accountings to his client; and 
(4) prompt payment or delivery of 
property that his client is entitled to 
receive. 

A few states have formalized 
procedures for establishing, 
verifying and reporting on clients’ 
funds accounts. However, the 
practitioner is well advised not to 
wait for state bar action, but to 
institute workable office 
management procedures that 
assure proper protection and 
prompt disbursement of a client’s 


funds or property. As with other 
high risk areas of practice, it is 
imperative that a member of the 
firm be responsible for 
accountability. 

e@ Unreasonable Delay. “I hired 
my lawyer seven months ago and 
since then nothing has been done.” 
A substantial percentage of the 
complaints received by lawyer 
disciplinary agencies are based ona 
feeling that there has been no action 
on their legal problem, and 
reinforced by their attorney not 
being available for telephone calls 


welcome to 


Because Riverhaven Village is for the selective buyer . . . 


talk has been as quiet as the gentle flow of the beautiful Homosassa River 


which bubbles forth from Homosassa Springs. Now . 


. . you have an 


opportunity to purchase your place on the river. Let us send you the color 
brochure and facts about this place to build your own special home. Less 
than 5 miles from fine restaurants and a modern shopping center. 
Riverhaven Village is nestled on the Homosassa River where both salt and 
fresh water fishing awaits you, just 70 miles north of Tampa/St. 


Petersburg. 


Village 


x Riverhaven 


P. O. Box 710N 


(904) 628-3361 Homosassa Springs, Fla. 32647 


AD #15626B 


Obtain the HUD Property Report from developer and read it before signing anything. 
HUD neither approves the merits of the offering nor the value, if any, of the property. 
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or responding to letters. While the 
client’s case may be only one of 
hundreds being handled by the 
attorney, to the client it 
is undoubtedly of critical concern. 
An attorney should be retained as 
an objective advocate, but many 


clients feel unrepresented without 
some continual showing of interest. 

Delay alone in acting on a client’s 
matter is neither malpractice nor a 
breach of the Code of Professional 
Responsibility. However, DR 6- 
101(A)(3) states that “a lawyer shall 
not ... neglect a legal matter 
entrusted to him.” Delay can 
rapidly reach the point where an 
ethical violation occurs, and if the 
attorney's procrastination causes 
injury to the client’s position a 


reports 


Complete medicolegal 


MEDFIELD CENTER 


Offering specialized treatment programs for 
individuals displaying psychological, 
emotional, or related problems 


Fully accredited by the Joint Commission on 
Accreditation of Hospitals 


Medicare and Champus approved 


evaluations and 


Theodore Machler, M.D. 
Medical Director 


John Mann, M.D. 
Assistant Medical Director 


Medical Staff Psychiatrists 
Alfred Fireman, M.D. 
Paul Heim, M.D. 
Ronald White, M.D. 


For further information, contact: 
Mirabel Rute, Administrator 
12891 Seminole Boulevard 

Largo, Florida 33540 
(813) 581-8757 


a private psychiatric facility 


malpractice claim is likely to be 
made. It would be impossible for a 
practitioner to contact every client 
every day, and it could be wasted 
time since developments to report 
rarely occur with such frequency. 
However, client calls should not be 
ignored and copies of correspond- 
ence should be sent to the client 
whenever possible. A method of 
practice that recognizes the 
personal concerns of the client is 
one where unreasonable delay is 
unlikely to occur and a climate that 
promotes malpractice suits will not 
develop. 


e Fee Disputes. Many complaints 
against attorneys are based on fee 
disputes although most do not 
actually amount to ethical 
violations. However, the 
disgruntled client may be inclined 
to lodge a malpractice claim, or 
counterclaim for malpractice if the 
attorney sues for his fee. 


Ethical Consideration 2-19 
suggests procedures for formal - 
izing the attorney-client 
relationship and urges that the 
agreement be reduced to writing. 
However, in practice most retainers 
are oral, and often fees and client 
expectations are not defined in 
express forms. Interviews with 
lawyers indicate that the written 
contract is avoided because of the 
perceived time and expense 
required for preparation, and the 
feeling that clients see the 
document as a sign of distrust. 


In reality the foregoing 
objectives could be disposed of by 
more effective attorney-client 
communications. The written 
agreement equally benefits the 
client by setting forth what he can 
expect of his representative and 
defining his cost. Certain 
relationships suggest alternative 
actions by the attorney or a scale of 
fees, but even these ranges can be 
included in the retainer document. 
The most important factors are that 
the written contract be prepared 
and that it include clear statements 
as to the duties of all parties. 
Furthermore, the attorney should 
keep detailed time records and not 
change his stated procedures 
without notifying the client. It 
would be difficult for a client to 
object to the quality of the 
attorney's performance or the fee 
statement received when they are in 
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Dear Fiorida Bar member: 


| am genuinely interested in your reactions to the activities of The Florida Bar - 
particularly during my term of office. Please use this folder - which you needn't 
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Russell Troutman 
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it could be a fate worse than death. 


Nobody likes to think about longterm disability. But 
maybe you should. Think about how your firm is 
going to carry the caseload. How long can the 
income continue without production to generate 
fees? Who's going to tell the lawyer and the lawyer’s 
family, “Sorry. We just can’t carry you any longer”? 

Not a pleasant prospect. But there is a way to 
ease the financial pain. It’s The Florida Bar Disability 
Income Plan, a plan which provides up to $400 a 
week in benefits, with 
higher limits available 
if desired. 

Write or call for details 
today. Get the protection 
of The Florida Bar 


Poe &Associates, Inc. 


P.O. Box 3268, Tampa, FL 33601 (813) 228-7361 
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Disability Income Plan.It’s one thing you can be sure 
of, in this uncertain world. 


Poe and Associates, Inc. 
P.O. Box 3268 
Tampa, FL 33601 


Rush me details on The Florida Bar Disability Income Plan. 
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accord with the specifications of 
the written retainer. 


e Business Dealings With Clients. 
It is not uncommon for attorneys to 
engage in business transactions with 
clients and other nonlawyers. 
Despite intentions to the contrary, 
members of th. “ar quite often use 
their legal kn:»»ledge or give 
advice on behalf of such joint 
efforts. In these situations courts are 
prone to find the existence of an 
attorney-client relationship upon 
the complaint of the lay party. The 
existence of retainer or fee charge is 
usually immaterial. 

5-104(A) prohibits such 
attorney-client business dealings if 
the parties: 


have differing interests therein and if the 
client expects the lawyer to exercise his 
professional judgment therein for the 
protection of the client, unless the client has 
consented after full disclosure. 


In practice, it is easier to support a 
malpractice claim in situations of 
financial involvement with clients 
than to prove an ethical violation. 
Under such circumstances if the 
client suffers injury the case law 
heavily underscores the likelihood 
of his recovery. 

An attorney who is confronted 
with the possibility of a joint 
business venture with a client is 
cautioned to consider the increased 
malpractice and ethical risks along 
with the financial considerations. In 
all such situations there should bea 
complete disclosure, and the client 
should be strongly urged to seek 
independent legal and other 
professional advice. 


e Additional Caveats for 
Avoiding Claims. 

1. Avoid acquiring any 
proprietary interests in your clients’ 
legal matters unless the narrow 
mandates of DR 5-103 are strictly 
adhered to. 

2. Do not refuse to provide legal 
services until your fee has been 
paid: DR 7-101. However, 
withdrawal from representation 
may be permitted under DR 2-110, 
DR 5-102 or DR 5-105. 

3. Do not refuse to be discharged 
by your client: DR 2-110(b). 

4. Restudy the Code of 
Professional Responsibility and use 
it as a guide in your practice in 
avoiding malpractice claims and 
ethics complaints. 


Study of limitations of 
insurance coverage can be 
instructive in designing 
methods of practice to 
mitigate losses. 


Bear in mind that the key to the 
aggrieved client’s proving a 
professional liability claim is to 
prove that the attorney’s act or 
omission was the proximate cause 
of the loss. In addition, the client 
must establish a duty owed to him 
by the attorney. In developing a 
program of malpractice risk 
mitigation the litigation attorney 
should be aware of previously 
proven areas of loss: 


1. Failure to inform the client of 
available causes of action of 
defenses. 


in Florida's Capital City? 


members of The Florida Bar 


P. O. Box 3994 
Tallahassee 32303 


Telephone 
904-222-9171 


One Of The Many Good Reasons For Using 


CORPORATION INFORMATION SERVICES, INC. 
Toll Free in Florida 1-800-342-8086 


Specialist in corporate and uniform commercial code, C.1.S. pertorms all the contact, retrieval, follow-up and essential 
clerical tasks, plus the legwork needed for transactions with state government 

Why not call Corporation Information Services toll free in Florida 1-800-342-8086 and let us expedite your requests here 
Inquire about our InstaCorp service. One-day service on the filing of new articles of incorporation offered exclusively to 


For FAST RESULTS call us today to place an order or to discuss the use of our services 


216 S. Duval St. 
Tallahassee 32301 


2. Presenting groundless actions 
or offering patently ineffective 
defenses. 

3. Failure to include proper 
parties. 


4. Incorrectly naming parties or 
describing the capacity of parties. 

5. Negligence in handling 
evidence or witnesses. (Note: 
Hindsight generally will not work 
to the client’s betterment in a 
malpractice claim.) 

6. Wrongful withdrawal froma 
client’s case. 

7. Failure to preserve error for 
appeal. 

8. Failure to observe process 
requirements. 

9. Recommending an unreason- 
able settlement. 

10. Failure to communicate a 
settlement offer to the client. 

1l. Failure to convey a client’s 
authorized settlement offer to the 
opposing party. 

12. Setting aside a default 
judgment against the opposing 
party without the client’s consent. 

13. Failure to prepare a decree 
or preparing a defective decree. 


Respecting plaintiff's counsel’s 
potential professional liability 
consider: 

1. Failure to file a claim within 
the statute of limitations. 

2. Unreasonable delay includ- 
ing failures to go to trial within the 
statutory time, to appear for trial or 
to observe discovery rules. 

3. Inability of a client to collect 
on a judgment because during his 
attorney's unreasonable delay the 
opposing party became bankrupt. 
Do not sit on a judgment. 


Respecting defendant’s counsel’s 
potential professional liability 
consider: 

1. Failure to assert meritorious 
defenses. 

2. Appearing and offering a 
defense without the client’s 
consent. 

3. Failure to file a responsive 
pleading, or to appear and defend 
on behalf of a client. 


Respecting appellate counsel’s 
potential professional liability 
consider: 

l. Failure to file a timely notice 
of appeal. 

2. Failure to comply with 
requirements respecting filing 
records, transcripts and _ other 


documents to perfect an appeal. 
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Surveys reveal that very few 
attorneys understand the protection 
afforded by their professional 
liability insurance policies. This is 
unfortunate since the limitations of 
coverage can be instructive in 
designing methods of practice to 
mitigate losses, and determining the 
amount of coverage to purchase for 
protection in the event of a claim. 
While there is no standard lawyer 
malpractice insurance form, certain 
provisions are worthy of analysis. 


Professional liability case law 
bears close similarity to 
violations of the Disciplinary 
Rules. 


eBasic Policy Form. Historically 
lawyers’ professional liability 
insurance was written on an 
occurrence form. Assuming that no 
prior acts coverage was included, 
protection was applicable provided 
the negligent error or omission was 
committed while the policy was in 
force. However, today almost all 
lawyer policies are issued on a 
claims made basis. As a result, in 
addition to the requirement that the 
act or omission occur during the 
policy period, the claim must also 
be made while the policy is in force 
in order for the loss to be covered. 

The effect of this change in basic 
policy form is that the attorney 
must be alert to the risk tail 
exposure — the possibility of 
uncovered loss after the policy has 
been terminated. The practitioner 
should seek coverage that gives the 
right to purchase the longest risk tail 
protection after the underlying 
policy is either cancelled by the 
insurer or lawyer. Most important, 
however, the attorney must be ever 
alert to errors or omissions that 
could give rise to a claim, and to 
report them immediately to the 
insurance carrier. Attempts to 
unilaterally repair the situation 
could readily result in an 
aggravated and uninsured loss. 

eSettlement. The _ traditional 
difference between the general and 
professional liability policies is that 
in the former the insurer has the 
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right to settle while in the latter 
settlement requires the approval of 
the insured since the professional's 
reputation can be adversely 
affected. While this distinction is 
still maintained, in the majority of 
current policies there has been an 
erosion of the protection. 

If the insurer receives a 
settlement offer the attorney still 
has the right to refuse to settle. 
However, if a subsequent 
settlement or judgment is for an 
amount greater than the original 
settlement offer, the attorney is 
personally liable for the difference. 
This places a significant burden on 
the attorney to accept the 
settlement and attorneys should 
carefully evaluate all such offers. 


eDefense Costs. Until recently 
the malpractice insurance policy 
afforded attorneys protection for 
defense costs in addition to actual 
damages. However, in most of 
today’s, policies defense costs are 
part of policy limits and insureds 
must consider rising defense costs 
in determining the limits of 
coverage to purchase. Also, defense 
costs can be an expensive factor if 
they are includable in the 
deductible. 

Assume $100,000 limits of 
coverage and a claim for $95,000 for 
which settlement is made. If 
defense costs were $8,000, the 
insured would be liable for $3,000. 


eAggregate Limits. Today 
attorneys’ professional _ liability 
insurance policies are written with 
an aggregate limit as versus single 
limit policies of a few years ago. If, 
for example, the attorney has a 
$100,000/$300,000 policy, while 
$100,000 of protection is available 


for all claims arising out of a given 
negligent act or omission, there 
would be a limit of $300,000 on all 
claims during the policy year. 
eExclusions. Insurers are 
attempting to exclude from 
protection claims which arise in 
high risk areas of practice, notably 
securities law. While a_ high 
percentage of attorneys do not 
handle legal matters involving 
federal securities laws, depending 
how the exclusion is worded it may 
be sufficiently broad to also 
exclude coverage for blue sky 
transactions. Then, too, recent 
decisions in certain circuits point to 
the possibility that deeds of trust 
may be securities and, therefore, 
claims based on this area of real 
estate practice might be excluded. 


Conclusion 


Lawyers face an_ increasing 
exposure to malpractice claims. In 
order to preserve their professional 
liability insurance and protect their 
assets, attorneys must incorporate 
loss prevention techniques into 
their practices. 

The foregoing will assist in 
avoiding the malpractice risk, but it 
is up to the attorney to institute and 
adhere to a loss control program. 
The demands of a practice are 
invalid reasons for delay. o 


A Diary is a must! ! 


Make Yours THE FLORIDA LAWYERS DIARY & MANUAL 


e Reasonably priced at $17.50. 

e Your name embossed in gold on the 
front cover at no extra charge. 

e Published annually by 


FLORIDA LAWYERS DIARY & MANUAL 


P.O. Box 1227, Newark, N. J. 07101 


Florida’s 
New Appella 


By Robert T. Mann and Susan R. Whaley 


There is good news and bad news 
for lawyers to whom wholesale 
procedural reform renders obsolete 
their comfortable comprehension 
of the status quo. Their good news 
is that Florida’s new appellate rules, 
which will become effective as to 
proceedings filed on or after March 
1, 1978, retain precisely the same 
timetable, and an earlier proposal 
which would require color coded 
briefs for the convenience of judges 
was discarded when the 
inconvenience to lawyers was 
thrown into the balance. The bad 
news is that there has been 
substantial change. 


For reformers to whom anything 
16 years old is for that reason alone 
unsuitable, there is bad news and 
good news for the same reasons. 
This work, which has progressed 
since 1973, when former Chief 
Justice James Adkins called for a 
complete revision, is a good 
compromise. No one is happy, but 
everyone should be pleased. 


This article will set forth the 
major features of the rules. By the 
time it appears, the rules and 
committee notes should be 
available to answer specific 
questions. We want to give the busy 


te Rules 


practitioner an overview to aid 
understanding. 


The most important single 
feature of the revision is the 
departure, at long last, from the 
right to review any order, however 
insignificant, in a cause formerly 
cognizable in equity. This right, 
traceable to old equity rule 34 and 
to English chancery practice before 
that, is embodied in Rule 4.2 of the 
now repealed rules. One has only to 
read De la Portilla, 304 So.2d 116 
(Fla. 1974), to understand how it 
has been abused. The new Rule 
9.130, discussed below, allows 
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prompt review of certain types of 
orders for reasons obvious upon 
their enumeration. The new rule on 
review of interlocutory orders 
closely resembles federal practice 
under 28 U.S.C. §1292(a). 

An existing rule permitting 
certification of novel questions of 
law, analogous to that provided in 
28 U.S.C. §1292(b), has, curiously, 
been scrapped. The practice has 
not been popular with appellate 
judges and found few defenders in 
the bar committee. 

Our capsule summary of the 
main provisions follows: 
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Original Proceedings - Rule 9.100 


The new rules prescribing the 
method for original proceedings 
are applicable to: 

1. The common law certiorari 
jurisdiction of any court to review 
interlocutory orders other than 
those governed by Rule 9.130 
(review of nonfinal orders as of 
right). 

2. The common law certiorari 
jurisdiction of the district court of 
appeal to review final orders of the 
circuit courts acting in their 
appellate capacity. 

3. The original jurisdiction of 
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any court to issue writs of 
mandamus, prohibition, quo 
warranto, habeas corpus, common 
law certiorari and all writs 
necessary to the complete exercise 
of the court’s jurisdiction. 

It should be noted that this 
provision does not apply to 
certiorari proceedings in the 
Supreme Court to review orders of 
the Industrial Relations Commis- 
sion or the Public Service 
Commission or to proceedings in 
the circuit courts and district courts 
of appeal to review final 
administrative action. Those 
proceedings are governed by Rule 
9.110 (Appeal Proceedings). 


The original jurisdiction of the 
court is invoked by filing a petition 
for a writ. If the relief sought is 
common law certiorari, the petition 
must be filed within 30 days after 
rendition of the order to be 
reviewed, and a copy shall be 
furnished to the person issuing the 
order. The petition must contain the 
basis for invoking the court’s 
jurisdiction, the facts upon which 
petitioner relies, the nature of the 
relief sought, legal arguments and 
citations of authority. An appendix 
to the brief is required when the 
petition seeks an order directed toa 
lower tribunal. No response to the 
petition is permitted unless the 
court so orders. 


If the court determines that the 
petition demonstrates a preliminary 
basis for relief, it will issue an order 
to show cause, directing the 
respondent to show cause, within 
the time set by the court, why the 
relief sought should not be granted. 
This order to show cause constitutes 
an automatic stay in prohibition 
proceedings. 


The respondent must serve his 
response within the time set by the 
court. The response should include 
legal arguments, citations of 
authority and a_ supplemental 
appendix if such is deemed 
necessary by the respondent. The 
petitioner may serve a reply within 
20 days after respondent’s reply is 
served. 


The new rules prescribe a new 
and independent means for review 
of an order excluding the press or 
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public from any proceeding not 
required by law to be confidential. 
A petition must be filed in the 
appropriate district court of appeal 
“as soon as practicable” following 
rendition of the order. A copy of the 
petition must be served on the 
parties to the proceeding and on the 
person issuing the order. The 
district court of appeal is required 
to determine immediately whether 
a stay of the proceedings is 


appropriate and may order a stay 


on conditions it deems to be 
appropriate. Thereafter, the 
proceedings for review of such an 
order would proceed as other 
original proceedings. 


Appeal Proceedings - Rule 9.110 


Appellate practitioners will find 
that the procedure for appeals from 
final judgments in civil cases is 
substantially the same under the 
new rules. The most significant 
changes are in the initial stages of 
the appeal. The time schedule for 
performing necessary acts is exactly 
the same, except that the time for 
doing most of these acts is 
calculated from the date the notice 
of appeal is filed rather than from 
the date of filing the record on 
appeal. 


The appeal procedure pre- 
scribed by the new rules governs: 
(1) appeals as of right to the 


Supreme Court, the district courts 
of appeal, and the circuit courts, (2) 
appeals from orders granting anew 
trial in jury cases, (3) appeals from 
orders granting a motion for 
rehearing in nonjury cases where 
the lower tribunal orders new 
testimony, (4) certiorari 
proceedings before the Supreme 
Court seeking direct review of 
administrative action by the 
Industrial Relations Commission 
and the Public Service Commis- 
sion, (5) appeals as of right from 
administrative agencies to district 
courts of appeal and circuit courts 
under the Administrative 
Procedure Act and as provided by 
general law. 


Several steps in the appellate 
process are eliminated in the new 
rules. Assignments of error are no 
longer permitted. Directions to the 
clerk are unnecessary if the entire 
record (excluding summonses, 
praecipes, subpoenas, returns, 
notices, depositions, other 
discovery and physical evidence) is 
desired. Designations to the court 
reporter are still required if a 
transcript of proceedings is to be 
part of the record, and such 
designation must be served within 
ten days after the notice of appeal is 
filed. An appellee may designate 
additional portions of the transcript 
within 20 days after the notice of 
appeal is filed. 


The procedure becomes a bit 
more complicated if less than the 
entire record is ordered. Then the 
appellant must serve directions to 
the clerk and the opposing party 
specifying the portions to be 
excluded. With such directions, the 
appellant must serve a statement of 
the judicial acts to be reviewed. 
This statement is solely for the 
purpose of allowing the appellee to 
designate additional portions of the 
record which he deems necessary 
for the record on appeal, and is not 
intended to be the equivalent of 
assignments of error. The appellee 
must serve his cross-directions 
within 20 days after the notice of 
appeal is filed. If an appellee has 
filed a cross-appeal, the cross- 
appellant must serve his cross- 
directions and, if less than the entire 
record is designated, a statement of 
the judicial acts to be reviewed by 
his cross-appeal. The cross- 
appellee then has ten days to direct 
further additions. Any inadequacy 
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in the statement or in the record 
may be cured by a motion to 
correct or supplement the record 
without prejudice to either party. 

As an alternative to having the 
clerk prepare the record, the parties 
may prepare a stipulated statement 
showing how the issues to be 
presented arose and were decided 
in the lower tribunal. Attached to 
this statement must be a copy of the 
order to be reviewed and as much 
of the record as is necessary to a 
determination of the issues 
presented. The new rules indicate 
that the parties must advise the 
clerk of their intention to rely ona 
stipulated statement prior to filing 
the notice of appeal. The stipulated 
statement should be filed by the 
parties and transmitted to the 
appellate court by the clerk within 
the time prescribed for transmittal 
of the record. 

The new rules added a provision 
to solve the problem frequently 
encountered in county courts when 
no transcript of the proceedings is 
made. The appellant will prepare a 
statement of the evidence using the 
“best means available, including his 
recollection.” The appellee then has 
ten days to make objections and 
propose amendments. These are 
then submitted to the lower tribunal 
for settlement and approval. The 
statement as settled and approved 
is then incorporated into the record 
on appeal by the clerk. The rules do 
not set a time by which the 
appellant must serve his statement 
or the lower tribunal must settle or 
approve the statement. 

These are the most significant 
changes in the procedural steps of 
the appellate process. Other 
changes are set out below. 


The usual appeal under the new 
rules will proceed as follows: 


l. The notice of appeal must be 
filed within 30 days after rendition 
of the order to be reviewed. Two 
copies of the notice must be filed. as 
well as any filing fee. 

2. Ten days after the notice is 
filed, the appellant must serve his 
designation to the reporter. (The 
directions to the clerk and a 
statement of the judicial acts to be 
reviewed must also be served at this 
time if less than the entire record is 
desired.) 

3. Within 20 days after the 
notice is filed, the appellee must 
serve cross-designations to the 
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reporter (and cross-directions to the 
clerk if less than entire record is 
designated). 

4. Within 30 days after service 
of a designation, the reporter must 
file those portions of the transcript 
designated, and serve any ordered 
copies on the parties. 

5. Within 50 days after the 
notice of appeal is filed, the clerk 
must prepare and file the record on 
appeal and index, and serve a copy 
of the index on each party. 


6. Within 70 days after the 
notice of appeal is filed, appellant's 
initial brief must be served. 
Appellant’s request for oral 
argument must also be served at this 
time. 

A cross-appeal may be filed 
within ten days after appellant's 
notice of appeal is filed, or within 30 
days after rendition of the order to 
be reviewed, whichever is later. All 
of the times for performing 
necessary acts are extended by ten 
days if a cross-appeal is filed. 

Time for performing a 
prescribed act is also extended by 
five days when the time for doing 
the act relates to service of a 
previous document, and service of 
that document is accomplished by 
mail. 

7. Subsequent briefs (appellee’s 
reply and cross-reply) must be 
served within 20 days after service 
of the previous brief. 


8. Within 110 days after the 
notice of appeal is filed, the clerk 
must transmit the record on appeal 
to the appellate court. 


Constitutional Certiorari 
Proceedings ule 9.120 

The ce proceedings 
prescrived by iis rule apply only to 
certiorari review of final orders of 
district courts of appeal which 
affect a class of constitutional or 
state officers, are certified to be of 
great public interest or are in direct 
conflict with a decision of any 
district court of appeal or of the 
Supreme Cuurt on the same point 
of law. Decisions of district courts 
of appeal which initially and 
directly pass on the validity of a 
state or federal statute or treaty, or 
construing a provision of the state 
or federal constitution are 
reviewable by the method 
provided in Rule 9.110 (Appeal 
Proceedings). Certiorari proceed- 
ings to review final orders of the 
Industrial Relations Commission or 
the Public Service Commission are 
likewise reviewable under Rule 
9.110. Interlocutory orders of 
district courts of appeal which are 
reviewable by certiorari under the 
Florida Constitution, Article V, 
§3(b)(3) are not governed by this 
rule, but must follow the method 
prescribed in Rule 9.100 (Original 
Proceedings). 

The certiorari jurisdiction of the 
Supreme Court is invoked by filing 
two copies of a “notice” with the 
clerk of the district court of appeal 
within 30 days after rendition of the 
order to be reviewed. The notice 
must specify the ground for 
jurisdiction, e.g., that the decision 
affects a class of constitutional or 
state officers. 

The petitioner is allowed ten days 
after filing his notice to file his brief 
on jurisdiction. The petitioner’s 
brief must be accompanied by an 
appendix containing a conformed 
copy of the decision of the district 
court of appeal. The respondent 
then has 20 days to serve his brief on 
jurisdiction. 

The petitioner is allowed to serve 
a reply brief on jurisdiction under 
the new rules, within ten days after 
respondent’s brief is served. No 
briefs on jurisdiction are permitted 
when Supreme Court jurisdiction is 
based on certification of a question 
of great public interest. 

After an order accepting or 
postponing a decision on 
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jurisdiction, the petitioner is 
allowed 20 days to file his brief on 
the merits. The respondent has 20 
days thereafter to serve his brief, 
and the petitioner may file a reply 
brief within 20 days after service of 
respondent’s brief. The record must 
be transmitted by the clerk within 
60 days after the order accepting or 
postponing the decision on 
jurisdiction. 
Interiocutory Appeals - Rule 9.130 

Interlocutory appeals are now 
“Proceedings to Review Nonfinal 
Orders.” The arrangement of 
categories differs, but all of those 
found in old Rule 4.2 will be found 
here except the blanket allowance 
of appeals as of right in equitable 
actions. Some of those orders 
deemed worthy of immediate 
review are specifically made 
reviewable: orders involving 
injunctions, orders granting 
immediate possession of property 
and orders respecting custody and 
monetary relief in domestic 
relations matters. Rule 9.130(a)(3) 
(c)(iii) - which sounds like a 
character in Star Wars - covers the 
situation which so perplexed the 
Supreme Court in Couse v. Canal 
Authority 209 So.2d 865 (Fla.1968): 
orders determining right to 
possession of property are 
reviewable under the new rule. 

The court in Couse granted 
common law certiorari - a writ 
normally forbidden it - under its all- 
writs jurisdiction, because an order 
of taking had been entered under an 
allegedly invalid statute. The court, 
in which Couse’s petition was first 
filed, transferred the case to the 4th 
District Court of Appeal, which 
was reluctant to proceed because a 
final judgment upholding the 
statute would go to the Supreme 
Court on direct appeal. The 
Supreme Court then retained 
jurisdiction and properly reviewed 
the order of taking. Had they not 
done so the harm would have been 
irreparable. And had the District 
Court of Appeal reviewed the 
matter, its decision would have 
been made in a different court from 
that having jurisdiction over the 
final appeal. 

This philosophy pervades the 
new rule: whatever needs to be 
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attended to in advance of final 
judgment to avoid irreparable 
injury is provided for. Venue is a 
special case, carried over from the 
old rule. It is perhaps not too urgent, 
but the record is usually concise and 
an early review seems unexception- 
able. 

Jurisdiction over the person is 
reviewable under this rule. Subject 
matter jurisdiction is not 
mentioned, but prohibition 
suffices. 


Rule 9.130(a)(4) requires some 
explaining: ““Nonfinal orders 
entered after final order on motions 
which suspend rendition are not 
reviewable....” That does not seem 
the best way of phrasing it. All 
orders are reviewable in some way 
at some time. Since rendition is 
suspended pending disposition of 
“authorized and timely” post trial 
motions, a plenary appeal from 
final judgment embraces 
everything preceding its rendition, 
which may be some time after its 
entry. The next proviso of this 
subsection notes - without calling 
such orders nonfinal - that orders 
granting new trial are reviewable as 
if final judgments. This rule 
validates the result of Clement v. 
Aztec Sales, Inc., 283 So.2d 68 (Fla. 
1973), which upheld Florida 
Statutes §59.04 as a valid exercise of 
legislative power, without the 
semantic stretching that result 
required. Now the court is saying, 


by rule, that these “nonfinal” orders 
are reviewable as if they were final 
judgments. 

The new rule continues a 
provision making it clear that the 
appellant has the option of waiting 
until after final judgment. Failure to 
take an interlocutory appeal does 
not forfeit the right to review. 

Old Rule 4.2(f) allowed the 
appellate court to postpone 
decision until after final judgment. 
Perhaps this provision is 
unnecessary in light of the 
tightening of the rule generally. It 
has in any event been omitted from 
the new rule. It remains to be seen 
whether the right to review orders 
in these few categories will be 
abused. 


Proceedings to Review Nonfinal 
Orders in Civil Cases - Rule 9.130 


The word “interlocutory” is no 
longer a part of the appellate 


vocabulary under the new rules. 


These proceedings are now called 
appeals from nonfinal orders. 


The rules prescribed for review 
of nonfinal orders apply only to 
nonfinal orders in civil cases where 
appeal is taken to the circuit courts 
and the district courts of appeal to 
review orders which: 


a) concern venue; 

b) grant, continue, modify, 
deny, or dissolve injunctions, or 
refuse to modify or dissolve 
injunctions; 

c) determine jurisdiction over 
the person; 

d) determine the right to 
immediate possession of property; 

e) determine the right to 
immediate monetary relief in 
domestic relations matters; 

f) determine the issue of 
liability in favor of a party seeking 
affirmative relief; 

g) grant or deny relief from a 
judgment under Fla.R.Civ.P. 
§1.540; 

h) are entered after final 
judgment but which do not suspend 
rendition or grant a new trial. 

Review of types of nonfinal 
orders other than those listed, of 
nonfinal orders in the Supreme 
Court, and of nonfinal administra- 
tive action is by the method 
prescribed for original proceed- 
ings, which includes petitions for 
common law certiorari. 

The proceedings to review 
nonfinal orders are commenced by 
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filing two copies of a notice with the 
clerk of the lower tribunal within 30 
days after rendition of the order to 
be reviewed. The appellant must 
also serve a copy of the notice on 
the person who issued the order. 
Assignments of error are not 
permitted. 

The appeilant’s initial brief must 
be served within 15 days after filing 
the notice and must be 
accompanied by an appendix 
containing an index, a conformed 
copy of the order to be reviewed, 
and other portions of the record 
deemed necessary for determina- 
tion of the appeal. The appellee’s 
brief must be served within 20 days 
after service of the appellant’s brief, 
and a reply brief may be served 
within 20 days after service of 
appellee’s brief. 

The new rules also contain a 
provision which permits the lower 
tribunal to proceed in the absence 
of a stay, with all matters including 
a trial and final hearing. However, 
the trial court may not render a final 
order disposing of the cause. This 
rule is an attempt to clarify the 
extent of the trial court’s 
jurisdiction, a matter which has 
long been an area of confusion. 


Criminal Cases - Rule 9.140 


New Rule 9.140 works no 
significant change in appeals by 
defendants. State appeals are, 
however, required to be filed 
within 15 days. This departure from 
the uniform 30-day appeal period is 
understandable: only one client is 
affected, and lawyers who do not 
represent the state can keep 30 days 
in mind as the crucial time in all 
other cases. 


The disparity between appeals 
allowed under the old rule and 
Florida Statutes §§924.07 and 
924.071 has been avoided by 
including the omitted situations in 
which an appeal by the state is 
allowed. Thus the difficulty created 
by State v. Smith, 260 So.2d 489 
(Fla. 1972) is avoided. That case 
held that the rule took precedence 
over the statute. 


The high cost of transcripts in 
criminal appeals prompted a 
provision [Fla. App. Rule 9.140(d)] 
requiring trial counsel, in 
conjunction with appellate counsel, 
to “serve a statement of the judicial 
acts to be reviewed and a 
designation to the court reporter 
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requiring preparation of only so 
much of the proceedings as fairly 
supports the issues raised.” The 
outcome of this experiment remains 
to be seen. At least two observations 
seem appropriate. The trial lawyer 
must keep some record of 
objections made during trial. This 
should ensure economical but 
adequate review of rulings during 
the course of trial properly objected 
to. What about fundamental error? 
Those errors serious enough to 


warrant reversal without objection 
may go unnoticed in the appellate 
process, as they did at trial. We 
remain skeptical about the 
adequacy of this rule for the 
protection of indigents. Of course, 
the rule is open to abuse if defense 
lawyers routinely question the 
sufficiency of evidence and then go 
on to argue on appeal insufficiency 
where the evidence clearly is 
adequate. 


When a plea of nolo contendere is 
entered with reservation of right of 
appeal, the reservation must state 
explicitly the point of law reserved. 

Counsel for defendants other 
than indigents may now obtain 
copies of the record for the clerk’s 
cost of preparation. 


Appeals from summary denial of 
post-conviction relief are simplified 
- perhaps excessively so. The rule - 
9.140(g) - requires submission on 
the bare record and provides for 


reversal where the record does not 
conclusively negate entitlement to 
relief. On rehearing, the Supreme 
Court added: “The Court may 
request a response from the State 
before ruling.” Some cases in this 
category present serious questions 
of law which need to be briefed 
before the court rules. For example, 
in Reynolds v. State, 224 So.2d 769 
(Fla. 2d D.C.A. 1969) the question 
arose whether a prisoner in another 
state was in custody under the rule. 


This is the sort of question which 
might prove the wisdom of adding 
to the rule’s provision that “no briefs 
or oral argument shall be required” 
the words “unless ordered by the 
court.” 


Stay - Rule 9.310 


A single rule replaces former 
Rules 5.1 and 5.2. The old rules 
provide supersedeas as of right 
from final judgments, but requires 
that the amount of bond be fixed by 
the trial court. Stay of all 
interlocutory orders is  discre- 
tionary. 

The practical workings of the 
new rule remain to be seen. The 
biggest change may lie in making 
the grant of stay discretionary on 
appeal from final judgments other 
than those solely for the payment of 
money. The feeling is that sound 
judicial administration will make 
the rule work where a hearing is 
necessary, and much is to be gained 
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by automatic determination of 
bond in appeals from money 
judgments. 


As to final money juc.xments the 
new rule is a clear improvement. 
The wording of the new rule makes 
it applicable, however, to an 
interlocutory as well as a final 
order, provided that it is solely for 
the payment of money. Thus an 
order previding for temporary 
alimony is subject to automatic stay 
under a literal reading of the new 
rule. Must the bond in such a case be 
raised by 115 percent of each 
installment which would otherwise 
be due? It would have been better 
to make it clear that the automatic 
stay is limited to final money 
judgments. 

Appeals by public officers and 
bodies automatically stay 
execution, but discretion is granted 
either the trial or appellate court to 
impose any lawful conditions or 
vacate the stay. 


There is provision for 
increasing the amount of bond 
required to stay money judgments. 
An earlier proposal in the 
committee would have fixed the 
bond at 110 percent of the amount 
of the judgment. The 15 percent 
margin seems adequate, but cases 
are imaginable in which interest 
and costs on appeal could exceed 15 
percent. Experience may show a 
need for discretionary power to 
increase the amount of bond. 


New Rule 9.310 provides for stay 
(the word supersedeas has been 
superseded) in the discretion of the 
trial court in all those cases in which 
the amount of bond must be set. 
And it eliminates the need for the 
trial court to deal with cases in 
which no bond is required or in 
which the formula suffices. 


Conclusion 


Two committees and countless 
individuals have worked on these 
new rules. Perhaps in a year’s time 
experience will demonstrate the 
need for slight changes here and 
there. The Supreme Court has been 
properly reluctant to change 
everything and properly willing to 


eliminate archaisms like 
assignments of error. 

For the first time every judge of 
the appellate court will have copies 
of the briefs. 

On the whole, the new rules seem 
to be a salutary step forward. We 
welcome them not with fervor but 
with relief. 


MANN WHALEY 


Robert T. Mann recently took leave from 
his position as professor of law at the 
University of Florida to serve on the Florida 
Public Service Commission. He was 
formerly chief judge of the 2nd District 
Court of Appeal. Susan R. Whaley is a 
member of the Clearwater Bar and practices 
with the firm of Macfarlane, Ferguson, 
Allison & Kelly. She is a 1976 graduate of the 
University of Florida College of Law and 
taught legal research and legal writing there. 


Advise them 
about Heller. 


Besides sound legal advice, your clients also look to you for 
help in other business areas. When a client's business 
needs immediate cash, and his bank is not reacting fast 
enough, remind him of Heller. We can give him an 
on-the-spot business loan on his receivables, inventory, 
equipment or real estate, so he can proceed with 
expansion plans or generate additional cash. Heller has 
the flexibility to make fast loans of one hundred thousand to 
five million dollars, or more, without red tape. Give him 
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more than legal advice. If money is needed, suggest a 
business loan from Heller. It's good business. 


HELLER 


The Heller Building 
Financial Services ini 


4500 Biscayne Boulevard 
Miami, Florida (305) 576-4800 
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This generation 
attorneys deserves 


its own 


Introducing: 


Florida Jurisprudence 2d 


A completely new work 

This new Florida Jurisprudence— 
Florida Jur 2d—is a complete up- 
dating of the original edition. Every 
part of the original has been 
reconsidered and weighed in the 
light of recent developments in 
Florida law. The result: a modern 
A-Z text statement of all the state’s 
law, civil and criminal, case and 
statutory. 


New organization 


Topics in Florida Jur 2d have been 
reorganized into a streamlined 


VOLUME 52, NUMBER 2, FEBRUARY 1978 


“problem-area” approach which 
accelerates and simplifies your 
research. For example, under 
Decedents’ Property you will find 
complete coverage of an area that 
was formerly treated under three 
topics: Advancements, Executors 
and Administrators, and Wills. 


New Topics 

Significant new topics include: 
Condominiums and Cooperative 
Apartments, and Atomic Energy 
and lonizing Radiation. Medical 
Malpractice, Environmental Rights 
and Remedies, Administrative Law, 
and Civil Rights receive special 
emphasis in response to legislative 
activity. 


Combined with the outstanding 
features of the original edition, 
(e.g. On-point case notes, in-depth 
analyses of legal principles, and 
abundant collateral references), 
the new Florida Jur 2d is your best 
first-search source for fast answers 
on Florida law. 


For more information contact the 
LCP representative in your area, or, 
write directly to: The Lawyers 
Co-operative Publishing Company, 
Rochester, New York 14603. 


LCp 
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A 
judge 
like him 
should not be 
forgotten.... 


“Temperate, attentive, patient, impartial--he was all of 
these during his long years on the bench. | remember 
my first trial when I was only 24. | was shaking so | 
nearly dropped my notes. He asked me a few 
questions, until | was more at ease, and then patiently 
listened as | presented my client’s case.” 


Others will remember him too with your memorial 
contribution in his name to 


The Florida Bar Foundation 


Through law student loans 
and support of programs to 
preserve and advance the 
highest goals of the legal pro- 
fession, The Florida Bar Founda- 
tion’s work provides a_ living 
memorial to persons who have 
exemplified these goals in his 

or her lifetime. 


Tax deductible contributions should be sent to The Florida Bar 
Foundation, Tallahassee, Florida 32304. An appropriate 
acknowledgement of your gift will be sent to the family of the deceased. 
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Dual Professions 


The traditional ban on 
solicitation of clients by attorneys 
makes it necessary for The Florida 
Bar to regulate, to some degree, the 
conduct of attorneys who are 
engaged in a profession or business 
in addition to their regular law 
practice. The Bar admonishes those 
attorneys to avoid representations 
in one of their professions or 
capacities that would produce 
clients for their other profession. 

Specifically Disciplinary Rule 2- 
102(E) of the Florida Code of 
Professional Responsibility governs 
dual professions and states: 

A lawyer who is engaged both in the practice 
of law and another profession or business 
shall not so indicate on his letterhead, office 
sign or professional card, nor shall he 
identify himself as a lawyer in any 


publication in connection with his other 
profession or business. 


This disciplinary rule was most 
recently interpreted by the 
Professional Ethics Committee in 
Advisory Opinion 77-20. In Opinion 
77-20 the inquiring attorney wished 
to open a real estate office in a 
municipality located some 20 miles 
from his law office in a neighboring 
city. The committee found no 
impropriety in his proposal “so long 
as the law office is entirely separate 
and apart from the real estate office 
and neither office is used as a feeder 
to the other.” An earlier opinion 
states that only if the law office and 
the second business are “kept 
physically and functionally 
separate” is it proper to maintain 
both: Advisory Opinion 73-18. 
Again, the predominant concern is 
that one business does not foster the 
other. 

In years past, the Professional 
Ethics Committee has answered 
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most dual profession inquiries with 
regard to attorneys who also have 
dealings in real estate or accounting 
concerns. The nature of real estate 
and accounting businesses is such 
that nearly all matters in these two 
areas have important legal 
ramifications, and thus the concern 
over “feeding” in these areas is 
especially great. Accordingly, an 
attorney cannot act as a real estate 
salesman and as attorney in the 
same transaction: Advisory 
Opinion 66-16. Also, an attorney 
may not use his real estate or legal 
letterhead stationery to advise other 
attorneys that he is engaged in dual 
occupations: Advisory Opinion 74- 
29. Finally, an attorney who is alsoa 
fulltime CPA and whose 
accounting client must be _ in 
federal district court purely ona tax 
matter, may not represent the client 
in district court unless he maintains 
physically and _ functionally 
separate law office. This is true 
despite the fact he would not be 
required to maintain a separate law 
office to represent his client in the 
U.S. Tax Court: Advisory Opinion 
75-8. 


These examples are not intended 
to suggest that only dual 
practitioners involved in real estate 
and accounting need be cognizant 
of potential improprieties. An 
attorney who also performed in 
televised commercials for a bank 
was admonished not to be 
identified as an attorney, nor were 
the commercials allowed to deal 
with legal problems that arise in 
connection with banking services: 
Advisory Opinion 71-15. Similarly, 
an attorney who writes newspaper 
articles may not be identified as an 
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attorney in the articles, unless the 
topics deal with legal subjects 
wherein the attorney may be 
identified as such to give credibility 
to himself or his opinions: Advisory 
Opinions 75-16, 75-37. 

In the course of conducting dual 
occupations, not only must an 
attorney avoid associating his one 
business with the other, but he also 
must take care to see that those he 
employs make no references to his 
second profession. Under DR 3-104 
an attorney assumes complete 
professional responsibility for the 
conduct of his nonlawyer 
personnel, and therefore it is his 
duty to ensure his employees do not 
associate his two businesses when 
dealing with the public. Oo 


This Professional Ethics column is 
prepared by the staff counsel of The Florida 
Bar. 
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It’s Time for Realism in the Fight Against Crime 


By Judge Clifton M. Kelly* 


Being moved by the pain and 
suffering as well as the cost and 
frustration caused by crime, I have 
for years, in connection with 
fulfilling my duties as a public 
office holder and otherwise, 
searched for and tried to determine 
a practical way or means that could 
be used to help reduce the 
occurrence of crime at all levels of 
our society. And I have slowly 
reached the firm and _ steadfast 
conclusion that the most pragmatic 
and effective way to bring about a 
needed, substantial and _ lasting 


reduction in the incidence of crime 
would be for our lawmakers, the 


legislature, to make adequate 
provision for educating our youth in 
the public school system not only to 
respect, understand and obey the 
law, but also to develop a respect 
for other people and their property. 
Abraham Lincoln once said: 
Let reverence for the laws be breathed by 
every American mother to the lisping babe 
that prattles on her lap; let it be taught in 
schools, in seminaries, and in colleges; let it 
be written in primers, spelling books, and in 
almanacs; let it be preached from the pulpit, 
proclaimed in legislative halls, and enforced 
in courts of justice. And, in short, let it 
become the political religion of the nation; 
and let the old and the young, the rich and 
the poor, the grave and the gay of all sexes 
and tongues and colors and conditions, 
sacrifice unceasingly upon its alters. 
Considering the rate violent 
crimes (murder, forcible rape, 
robbery and aggravated assault) as 
well as nonviolent crimes are 
committed and the fear and 
concern many people have about 
being criminally assaulted and their 
property taken from them by force 


°Judge Kelly of Sebring appended these 
comments as a footnote to the sentence of 
death imposed on a 16-year-old youth 
convicted of murder. 
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or stealth, it plainly appears that the 
government is not fulfilling its 
obligation to ensure domestic 
tranquility as intended by the state 
and national constitutions. It’s clear 
and certain that it’s time for new 
and innovative changes to be made 
in the traditional revolving door 
methods now being used in the 
fight against crime. We need a plan 
calling for strong positive action 
rather than continuing to flounder 
in apathy and in a wilderness of 
thoughts about what should be 
done while crime continues to 
flourish. 

One of the most compelling 
reasons for the public schools to 
teach and stress obedience to the 
law and respect for the law is to 
counteract the effect of violence 
shown on television. In 1969, the 
Surgeon General’s Scientific 
Advisory Committee on Television 
and Social Behavior, consisting of 
12 behavioral scientists 
(psychologists, psychiatrists, 
sociologists and anthropologists) 
five of whom were linked with the 
television industry, “unanimously 
agreed that scientific evidence 
indicates that the viewing of 
television violence by young people 
causes them to behave more 
aggressively.” Even as animals 
learn from each other, the more 
so children learn in infancy from 
adults by spoken words and from 
live pictures shown on television 
screens in their homes. No later than 
September 12, 1977, the Associated 
Press carried a story of a 14-year- 
old Columbus, Ohio, boy who said 
he was reenacting part of the movie 
“Dirty Harry” when he squared off 
against his 11-year-old brother and 
killed him with a .22-caliber L.C. 
Derringer. A very short time before 
this happened, he had viewed this 
movie on television. 


Viewing crime as a whole, there 
are three distinct and separate 
components: (1) crime prevention; 
(2) crime control (the arrest and 
prosecution of a law violator) and 
(3) corrections. But by any standard 
or comparison, the most important 
component is crime prevention. It is 
far better to avoid the commission 
of a crime than to investigate, 
arrest, prosecute and imprison a 
law violator after a crime has been 
committed. Where there is no 
crime, there is no victim, and the 
extremely costly, fragmented, 
time-consuming criminal justice 
system does not become involved. 


Costs of Crime 


The extra effort and expense that 
would be incurred in teaching a 
child to respect the law would be 
very small indeed as compared 
with what it costs to support and 
maintain a juvenile delinquent in a 
state training school (approxi- 
mately $750 per month) or an adult 
in a state prison (approximately 
$395 per month). These costs are in 
addition to the annual outlay of 
money required by the other 
elements of the criminal justice 
system, which includes all law 
enforcement agencies, prosecuting 
attorneys, public defenders, judges, 
court clerks and probation and 
parole supervisors. 


Immediately after Congress in 
1965 passed the Law Enforcement 
Assistance Act, President Johnson 
stated, “I will not be satisfied until 
every woman and child (he should 
have included man too) in this 
nation can walk any street, enjoy 
any park, drive on any highway and 
live in any community at anytime of 
the day or night without fear of 
being harmed.” As things have 
turned out, what he said was only 
wishful thinking because, since that 
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time even with the expenditure of 
several billion dollars by the 
federal government to assist the 
states in their fight against crime, 
there has been an increase in crime. 
Thus, we have seen it conclusively 
demonstrated that money alone is 
not the answer in the fight to control 
and reduce crime. 


The steady increase in crimes 
perpetrated by youth, with a 
special concern for crimes of 
violence and theft, is appalling. 
Further, special concern is 
registered when those crimes often 
are against helpless victims such as 
the elderly, the invalid, and the very 
young. On October 3, 1977, when 
President Carter signed the 
Juvenile Delinquency Act of 1977, 
he said, “one of the most serious 
problems that faces our country is 
that of rampant crime and we know 
almost half are committed by 
juveniles.” His statement was based 
on information which is regularly 
furnished to the President’s office 
by the United States Department of 
Justice. 


Teaching Criminal Law to Youth 


The most practical period to 
build and develop a_ set of 
worthwhile values and morals 
among all young people is during 
their impressionable years when 
they can effectively learn and 
understand that they should do unto 
others as they would have others do 
unto them. Therefore, the 
legislature should require all 
students in the public school system 
(depending, of course, on the age of 
the child as to what should be 
expected) to be knowledgeable 
about criminal law and the 
predictable consequences for 
violating the law. The following is 
an outline on what should be taught 
in this respect with teaching 
methods the schools could use to 
accomplish this. In making these 
suggestions I realize that Iam not an 
educator not a psychologist. The 
important issue is for all children to 
have respect for the law .. . one of 
the cornerstones of our 
government. 

1. The state’s criminal laws and 
penalties for violating the law. 

2. The consequences for 
criminal law violation and the 
processes of getting apprehended 
should be amply taught and 
demonstrated in a variety of ways. 
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(a) This could be done with 
live presentations of arrest 
procedures by local law 
enforcement officials. Film and TV 
strips can be used to display law 
authorities in action, investigating a 
case, apprehending the criminal 
and bringing him to jail. Emphasis 
should be placed on speed of 
solving crimes and making arrests. 
Life in prison should be amplified 
via first-hand reports, films, etc. 
Further emphasis should be placed 
on arrest statistics and the negative 
consequences of crime. 


3. How laws are made and why 
they may be changed. 


4. How the laws benefit 
everybody, in particular how they 
relate to the child and his family. 


(a) It would help for each 
school to give material citing local 
arrests in past years for a child’s 
county, town, city or neighbor- 
hood, to demonstrate the personal 
advantages. In this manner, 
children who were shown how 
thefts, robbery or murder were 
handled locally, could relate to 


“close by’’ examples more 
personally than more abstract, 
distant occurrences of crime. 


5. How to report a crime that a 
child becomes aware of. 


6. The law benefits all 
regardless of race, color or religious 
belief. 

(a) Current ideas that racial 
problems are an excuse for crime 
should be clearly exposed as false 
and erroneous. Rioting and looting 
because of “racial tension” should 
be placed within the scope of 
criminal law, and tied to legal 
consequences. To be poor is no 
excuse for stealing and will not be 
tolerated by society. 


7. That persons who violate the 
law generally have unhappy lives, 
in addition to suffering the legal 


consequences. 
(a) There should be an 
emphasis on long-term life 


consequences for law violation, in 
addition to prison or jail. Despite 
TV’s playing up the rewards of 
being in the Mafia, being a street 
pusher, the facts can illustrate how 
criminals often have little money 


THE GAMBLING INDUSTRY 


A Seminar Presented By the National Association 
of Criminal Defense Lawyers 
March 31 - April 1, 1978 


DON’T MISS IT! 


This seminar is the first of its kind in the United States and is being held 
in Atlantic City, New Jersey, to coincide with the enactment of legalized 


gambling. 


The seminar deals with civil and criminal regulatory schemes and 
defense techniques. Topics include a discussion of the New Jersey 
legislation; regulations, procedures and policies of the U. S. Department 
of Justice and the FBI; licensing; and representing defendants in trial and 


trial strategy. 


Faculty includes Morris Shenker, Chairman of the Board, Dunes Hotel, 
Las Vegas, and past president of NACDL; George Crowley, Chicago trial 
attorney and Director, Bally Manufacturing Corporation; and Albert 
Krieger, noted trial strategist of New York and Miami. 


Designation credit hours have been applied for. 


FEES: 
$225.00 NACDL members 
$260.00 non-members 


FOR FURTHER INFORMATION AND REGISTRATION FORMS 


CONTACT: 


NACDL, 806 Main Building, Suite 1715, Houston, TX 77002 
(713) 224-6577 


DEADLINE: 
March 17, 1978 


131 


3 
a 


VIEWPOINT 


for their efforts, broken home lives, 
problems finding jobs, etc. 


I am not referring to a one-shot, 
instant success approach to the age- 
old problem of crime but instead to 
a massive, determined long-range 
effort by the schools to reduce 
crime and protect all people and 
their property with results to be 
measured in terms of years and not 
in weekly or monthly progress 
reports to the school boards and/or 
the press. The teaching of these 
stated facts about the law should 
have the same standing and receive 
the same attention and consider- 
ation as that given to any other 
subject in school, such as reading 
and writing. It is recognized that at 
this time there is little classroom 
material available for such an in- 
depth program of instruction and 
that the schools will need time and 
additional funds; but once it is 
decided for the schools to embark 
upon such a venture, these 
problems can be solved. Necessity 
is still the mother of invention, and 
the resources that are available to 
the schools and the help that they 
would receive from the various 
elements of the criminal justice 
system as well as from organized 
society and concerned parents 
would be significant. 


Why the Schools? 


The first question that comes to 
mind is why should this be the 
responsibility of the public school 
system rather than that of the 
parents and/or the churches? 


Referring to the schools, there is a 
powerful threefold answer: (1) the 
schools have the children to work 
with through compulsory school 
attendance; (2) the schools have the 
power to tax and spend for 
educational purposes; and (3) there 
is the constitutional mandate to 
provide free public schools as the 
needs of the people may require. 
Article 9, Section 1, of the 
Constitution of the State of Florida 
provides that: 


Adequate provision shall be made by law for 
a uniform system of free public schools and 
for the establishment, maintenance and 
operation of institutions of higher learning 
and other public education programs that 
the needs of the people may require. 


Added to this is the thought that a 
child may not be properly prepared 
to take his rightful and responsible 
position in society with its many fast 
moving and changing complexities 
if he does not know and understand 
what the criminal laws and 
penalties are. 


Being a parent, I am quick to 
point out that the true and best 
answer to crime prevention and 
control lies in the home; but there is 
no prescribed rule, regulation or 
law that requires parents to teach 
their children anything or provide 
them with any particular type of 
training. It would be foolhardy to 
expect those parents, who make it a 
practice to violate the law 
themselves, to teach their children 
to obey the laws. But even if all 
parents have been teaching or 
trying to teach their children right 
from wrong where the law is 
concerned, they certainly need help 
from other sources because there is 
a youth crime plague. We have the 
phenomenon of kids who kill for no 
apparent reason other than for the 
thrill and excitement of it. 


The July 11, 1977, issue of Time 
magazine, pages 18-28, demon- 
strates and explains the seriousness 
of the situation but offers no real 
solution to the problem except to 
point out that “if society is to be 
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protected from the violent young, 
respect for punishment must be 
restored. Youngsters should know 
just what to expect if they commita 
particular crime. An adult crime - 
like armed robbery, rape or murder 
- deserves adult treatment.” What 
better vehicle could there be to get 
this message across to all children, 
regardless of who their parents are, 
what kind of upbringing they have 
had or what type of home they 
came from, than through the 
people’s tax supported, public 
school system where everyone is 
treated equally? What other viable 
workable way is there available to 
be sure and certain that every child 
knows what to expect if he commits 
a crime? 


As to the churches’ obligation or 
opportunity to teach children to live 
by the law, I have found through 25 
years of public service in the 
criminal justice system that, with 
some minor exceptions, children 
who attend Sunday school and 
church regularly do not commit 
crimes and end up in court or 
prison. The written presentence 
investigation reports which are 
prepared for the court’s use in 
juvenile and adult criminal cases 
fully and clearly bear this fact out. 
But, the trouble with the churches 
performing such service and 
meeting this challenge is that in 
most instances they are not able to 
reach the children who are in need 
of proper parental guidance, there 
being no such thing as compulsory 
church attendance with public 
buses hauling children to church. 
The schools have at their disposal 
all children coming from all walks 
of life with whom they are able to 
work, counsel and _ positively 
influence. 


Other Countries Use Schools 


Other countries use their public 
school system to great advantage to 
teach, with outstanding success, 
their children various philosophies, 
doctrines and ways of life in 
addition to the regular prescribed 
academic courses. I see no logical 
reason why the public schools 
should not teach our children to 
obey the law and respect people 
and their property. When referring 
to such practice in the Russian 
school system, it is called 
“brainwashing.” But what is wrong 
with educating American children 


THE FLORIDA BAR JOURNAL 


: 
3 
q 
: 
tg 
4 
: 
| 
: 
ne 
Sy 
132 


to obey the laws made by the 
people acting through the 
legislative branch of the 
government? Perhaps if this were 
done and the lights should go out 
again as they did in New York City 
on the night of July 16, 1977, there 
would not be a similar outbreak of 
stealing and looting that received 
worldwide attention - a condition 
akin to “mobocracy” of the worst 
sort. 


If taking such action would bring 
about a substantial reduction in the 
crime of stealing alone, it would, to 
borrow an expression from the 
Chinese, “be a great leap forward” 
because stealing, in its various 
forms, ways and methods, some of 
which are very insidious and 
hidden, accounts for at least one- 
half of our crimes. Robbery itself is 
an extreme form of stealing, since it 
evinces a determination to obtain 
the property of another with force 
and violence. 

It is noteworthy that among the 
first things that all recruits are 
taught when they are inducted in 
the armed forces of our nation is the 
Uniform Code of Military Justice 
with refresher courses given 
periodically thereafter as long as 
they are in the service. By this code, 
soldiers, sailors, airmen and 
marines are made immediately 
aware of what punishment they can 
expect to receive in military courts 
if they violate the law while serving 
in the armed forces. If the federal 
government finds it expedient and 
necessary to teach and encourage 
grown men to obey the law and 
respect other people and _ their 
property, how much more 
important is it for the states to teach 
children these things. 

We cannot hope to have a crime- 
free society since some people have 
an overriding propensity to violate 
the law, but that should not deter us 
in the least from making long-range 
plans to reduce the crime rate 
beginning with the children in our 
grade schools. A child, who does 
not respond after being properly 
taught in school to respect other 
people and their property and 
comply with the law, should be 
identified as soon as possible ana 
referred to the proper social agency 
for whatever help there is available. 
This referral would be of great 
benefit to the court as well as to the 
entire criminal justice system if such 
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child should turn out to be a 
habitual law violator. 


Capital Punishment 


There are the never-ending, 
mind-boggling, time-consuming 
pro and con arguments about 
capital punishment. It would 
certainly seem that if civil 
libertarians and others who actively 
oppose the death penalty in murder 
cases, as well as the penalties in 
certain other cases, would spend a 
like amount of time and energy in 
encouraging respect and obedience 
of the law, (it could be rewarding), 
that there would be a reduction in 
the crime rate; consequently, there 
would be a corresponding decrease 
in the need for inflicting 
punishment and expending huge 
amounts of limited resources on 
confinement of law violators. There 
would be the additional 
tremendous benefit of people not 
wasting their lives as they languish 
in prison. 

To lower the crime rate by 
educating and persuading people to 
obey the law rather than by trying 
to force them to do so is more in 
keeping with our freedom-loving 
way of life and form of government 
because, for every action in the 
criminal justice system aimed at 
controlling and reducing crime, 
there is a reaction. When the police 
vigorously enforce the law, we 
begin to hear charges of police 
brutality. There is no way prisons 
can be operated without periodic 
charges of abuse being made by the 
inmates against the prison staff or 
other inmates. Some people view 
prisons as hell holes while others say 
they are country resorts. 
Imprisonment is not an effective 
crime deterrent because a high 
percentage of people, who are 


sentenced to serve time in the 
penitentiary for the commission of 
a crime commit still other crimes 
after they are released from prison. 


Regardless of the efficiency and 
dedication of our courts, there is the 
ever present reasonable doubt 
syndrome of an innocent man being 
in prison. This always tends to 
undermine the confidence of the 
people in our system of criminal 
justice. 


It has been said that there is 
nothing so powerful as an idea 
whose time has come and I believe 
the time has come when the 
talented, educated and dedicated 
teachers and administrators of our 
public school system should be 
included in the endeavor to make 
our homes, lives and great nation a 
safe place to work, worship and 
engage in the pursuit of happiness. 
Taking into consideration our 
constitutional rights and today’s 
social problems, the combined 
efforts of those in our educational 
system can be a dynamic, potent 
and far-reaching force in the fight 
against crime. Nearly 2,000 years 
ago, the Greek moralist Plutarch 
said, “The very spring and root of 
honesty and virtue lies in the felicity 
of lighting on good education.” 


Without a scintilla of doubt, 
many children and adults who are 
brought before the court and end 
up in prison would not be there if 
they had been afforded proper 
training in the matter of being law 
abiding citizens. The truism, “As 
the twig is bent, so is the tree 
inclined,” is as true today as it ever 
has been. Human nature, being 
what it is, does not change with the 
times. Lincoln’s advice on having 
reverence for the law also belongs 
to the ages. o 
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Petitioning for the Writ of Certiorari: 


A Procedural Minuet 


By Bernard H. Dempsey, Jr. and Robert A. Fraser 


Petitioning the Supreme Court of 
the United States for a writ of 
certiorari in a criminal case more 
closely resembles a_ procedural 
minuet than any other appellate 
process a Florida practitioner is 
likely to face. Given the strict time 
limits! and the unusually 
demanding requirements of a 
petition for the writ of certiorari, 
two basic steps should be followed 
— find an experienced printer and 
begin early. 

This article will discuss the 
practical considerations of 
preparing a petition for a writ of 
certiorari to the Supreme Court of 
the United States in a criminal case. 
Forms and a more detailed 
treatment of the most effective 
approaches can be obtained from 
other sources.? 

Review by certiorari is not a 
matter of right. Rather it is a matter 
of “sound judicial discretion’? 
outside the Court's obligatory 
jurisdiction.‘ Basically, review by 
certiorari involves a petition 5 
praying for the writ to be issued 
and, if issued, another brief or 
briefs on the merits.6 Thus, the 
petition serves an entirely different 
purpose than that served by the 
briefs on the merits or the briefs 
filed in the courts below. The 
practitioner who writes what 
amounts to another appeal without 
a change of emphasis could easily 
lose a “certworthy” question in the 
avalanche of cases taken to the 
Court’ by simply failing to present 
it in its best light.® 

The dynamics involved were 
explained many years ago by Chief 
Justice Vinson, whose advice 
becomes more sound as the Court’s 
load increases: 

The Supreme Court is not, and never has 
been, primarily concerned with the 
correction of errors in lower court decisions. 
In almost all cases within the Court’s 
appellate jurisdiction, the petitioner has 
already received one appellate review of his 


case. The debates in the Constitutional 
Convention make clear that the purpose of 
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the establishment of one supreme national 
tribunal was, in the words of John Rutledge 
of South Carolina, “to secure the national 
rights and uniformity of Judgmts [sic].” 
The function of the Supreme Court is, 
therefore, to resolve conflicts of opinion on 
federal questions that have arisen among 
lower courts, to pass upon questions of wide 
import under the Constitution, laws, and 
treaties of the United States, and to exercise 
supervisory power over lower federal 
courts. If we took every case in which an 
interesting legal question is raised, or our 
prima facie impression is that the decision 
below is erroneous, we could not fulfill the 
Constitutional and statutory responsibilities 
placed upon the Court. To remain effective, 
the Supreme Court must continue to decide 
only those cases which present questions 
whose reolution will have immediate 
importance far beyond the particular facts 
and parties involved. Those of you whose 
petitions for certiorari are granted by the 
Supreme Court will know, therefore, that 
you are, in a sense, prosecuting or defending 
class actions; that you represent not only 
your clients, but tremendously important 
principles, upon which are based the plans, 
hopes and aspirations of a great many people 
throughout the country. Lawyers might be 
well-advised in preparing petitions for 
certiorari, to spend a little less time 
discussing the merits of their cases and a little 
more time demonstrating why it is important 
that the court should hear them. By that I do 
not mean that the petition should paraphrase 
the standards set out in Rule 38 [current Rule 
19] of the Surreme Court Rules [28 
U.S.C.A.], as so many petitions do now. 
What the Court is interested in is the actual, 
practical effect of the disputed decision — 
its consequences for other litigants and in 
other situations.® 


The obvious thrust of the 
petition, therefore, is toward 
convincing the Court that the 
questions presented have a much 
wider importance than the interests 
of the parties involved, that 
principles affecting many others 
must be decided. The petition, ina 
sense is persuading the Court on the 
worthiness of the issue while 
relegating the petitioner's interest in 
life, liberty and the pursuit of 
happiness to a secondary 
consideration. 


But the petitioner’s interest and 
the interest of the masses affected 
by the principles involved must be 
the same. In other words, the Court 


criminal law 


will not consider any issue not 
raised in the petition, or any issue 
changed in substance from the way 
it appeared in the petition.!° The 
Court, however, may notice a plain 
error not presented by the parties.!! 


Certworthy Questions 


The basic guidelines for what 
questions the Court considers 
certworthy are set forth in Rule 19, 
which provides that review by 
certiorari may be granted where: 

(1) A state court has decided a 
federal question of substance which 
has not been decided by the 
Supreme Court or the state court 
had decided it in a way which was 
probably not in accord with 
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applicable decisions of the 
Supreme Court. 

(2) a decision of the court of 
appeals which: 

(a) directly conflicts with a 
decision by another court of 
appeals; 

(b) directly conflicts with a 
decision of the Supreme Court; 

(c) has passed on animportant 
question of federal law which has 
not been decided by the Supreme 
Court but should be settled; 

(d) has decided an important 
state or territorial question in a 
manner which conflicts with 
applicable state or territorial law, or 

(e) “has so far departed from 
the accepted and usual course of 
judicial proceedings, or so far 
sanctioned such a departure by a 
lower court, as to call for an exercise 
of this Court’s power of 
supervision.” 

Simply because a case falls into 
those categories does not mean 
certiorari will be granted. Those 
categories are merely the 
“character of reasons” for granting 
such review, neither “controlling 
nor fully measuring the court’s 
discretion.”!2 A brief discussion of 
certiorari when sought on the 
ground of conflict between the 
circuit courts of appeals might best 
demonstrate the breadth of the 
Court’s discretion. 

One authority’ outlines several 
factors which appear to bear on the 
grant of certiorari where conflict 
exists between the circuit courts. 
They can be summarized as: 


(1) The importance of the issue. 

(2) Whether the conflict - still 
exists and will arise in the future or 
whether the statute on which the 
conflict rests has been amended or 
repealed. 

(3) Whether the conflicting 
decision has been discredited or 
otherwise lacks vitality due to 
intervening decisions of the 
Supreme Court or other courts of 
appeals. 

(4) Whether the Supreme Court 
can decide the case on another 
ground, thus diminishing the 
impact of the conflict. 

(5) Whether the conflict has 
reached the final, as opposed to 
merely the interlocutory, stage. 

(6) Whether the conflict is 
relevant to the ultimate outcome of 
the case before the Court. 


Mechanics of Petition 


A discussion of the criteria 
governing the granting of the writ 
appears to be as limitless as the 
scope of this article is limited. When 
all is said, the above-quoted advice 
of the late Chief Justice Vinson 
probably provides as much 
guidance as any or all of the 
available cases. 

In comparison to the ambiguity 
involved in trying to determine the 
most certworthy questions, the 
mechanics of preparing the petition 
and taking the other steps necessary 
to satisfy the Court’s rules have an 
attractive concreteness. Lest your 
petition be the one to fail for a lack 
of form rather than from a lack of 
substance, bear in mind that the 
Supreme Court rules are exacting in 
terms of what should be presented 
and how it should appear. 

The first step to take after 
receiving notice of the judgment of 
the state court or court of appeals is 
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the calculation of time. The petition 
to the Supreme Court “shall be 
deemed in time” when it is filed 
within 30 days of a court of appeals 
judgment or within 90 days of a 
judgment of a state court of last 
resort.!4 Those time periods are not 
synonymous with one month or 
three months and should be 
carefully calculated. 

Once the due date is determined, 
a printer with experience in 
preparing petitions should be 
found. The rules do not require 
printing since “any process capable 
of producing a clear black image on 
white paper,” other than carbon 
capies,'® will suffice. The 
requirements of the rules for all 
petitions, motions, appendices and 
briefs, however, sharply reduce the 
feasibility of preparing the petition 
by any method other than printing. 

Each page of the petition must be 
6-1/8 by 9-1/4 inches, with the 
typed matter occupying 4-1/6 by 7- 
1/6 inches. The type must not be 
smaller than 11 point, except 
footnotes, which cannot be smaller 
than nine point. The pages must be 
bound together in an ordinary 
octavo volume.'? The Court has 
waived these requirements for a 
party proceeding in forma 
pauperis.'® It has refused, however, 
to pay much heed to claims of 
inability to pay printing costs 
absent a motion and affidavit to 
proceed under Rule 53, which 
governs a party proceeding in 
forma pauperis. '% 

The costs can be high indeed. 
One petitioner of our acquaintance 
waited until one week before his 
petition was due before contacting 
a printer. As a result, a petition and 
appendices totalling less than 70 
pages cost about $1,200 — 50 
percent more than the price quoted 
by an experienced, though 
unavailable, printer. 


Printing Schedule 


Once the printer is contacted and 
the requirements of the printing are 
explained, the importance of the 
deadline should be emphasized and 
a clear understanding should be 
reached by the printer and the 
practitioner so that both parties can 
meet the deadline. As a general 
practice, printers prefer to have as 
much material before the deadline 
as possible so that it can be worked 
into gaps in their schedules. To the 
extent possible, the appendices 
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should be prepared first since they 
will often contain the bulk of the 
printed matter. The appendices 
also will usually require the fewest 
changes as the petition takes shape. 

The deadline should be set at 
least two or three days before the 
date the petition is due in the 
Supreme Court if the 30-day limit 
applies. More time should be used 
as a cushion in cases involving the 
90-day period. The two or three 
days before the deadline will allow 
for all of the practitioner's mistakes, 
most of the printer’s problems, as 
well as time for inexpensive 
delivery of the petition to the 
Supreme Court. All of this cushion 
is possible if the practitioner 
contacts the printer of his choise far 
enough in advance. Otherwise, a 
good deal of anxiety, the specter of 
the printer becoming a third-party 
defendant in the _practitioner’s 
malpractice action, and needless 
expense can result. 


Once the time is computed and 
the printer establishes a schedule 
everyone can live with, the next 
step entails the determination of 
what the brief must contain in order 
for the Supreme Court to find it 
certworthy. This is a different 
consideration than the selection of 
issues discussed above. Rather, this 
consideration deals with presenting 
the facts and the law in the most 
succinct and definitive manner 
possible. Hopefully, the 
preparation can be completed with 
the thoroughness necessary to 
prevent the result in Rice v. Sioux 
City Memorial Park Cemetary,” a 
case in which certiorari was granted 
due to the “special and important”?! 
questions arising out of the 
defendant’s refusal to bury a 
Winnebago Indian. Unfortunately 
for the plaintiff, the Iowa 
Legislature banned the practice of 
discriminatory interment after the 
plaintiff lost in the state courts but 
before the Supreme Court 
rendered its decision. While 
dismissing the writ, Mr. Justice 
Frankfurter spoke to the failure of 
the parties to provide the Court 
with the pertinent facts and law: 

In the present case, certiorari was granted, 
according to our practice, because at least 
four members of the Court deemed that 
despite the rather unique circumstances of 
this case Iowa’s willingness to enforce this 
restrictive covenant rendered it “special and 
important.” 


We were unmindful at the time of Iowa’s 
corrective legislation and of its implications. 
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While that statute had been cited in the 
opinion of the lowa Supreme Court, without 
quotation, in tangential support of a 
substantive argument, and while similar 
passing references appear in respondent’s 
briefs in opposition to the petition and on the 
merits, it was not even suggested as a ground 
for opposing the grant. Its importance was 
not put in identifying perspective, and it did 
not emerge to significance in the sifting 
process through which the annual hundreds 
of petitions for certiorari pass. Argument at 
the Bar was concerned with other issues and 
the even division of the Court forestalled 
that intensive study attendant upon opinion- 
writing which might well have revealed the 
crucial relevance of the statute. 

These oversights should not now be 
compounded by further disregard of the 
impact of this enactment when viewed in the 
light of settled Iowa law, not previously 
brought to our attention, concerning its 
effect upon private litigation. 


During the organizational and 
writing stages of preparing the 
petition, the most important 
consideration is brevity. The length 
of a petition will vary with the case, 
but one authority”? estimates that in 
some cases a petition of less than ten 
pages, excluding appendix, will be 
sufficient. In most cases, a petition 
of less than 20 pages is sufficient. A 
petition longer than 30 pages is 
rarely necessary. In fact, the undue 
length of a petition has been the 
reason given for denying certiorari 


in at least one criminal case.** The 
Court’s insistence on brevity is 
embodied in Rule 23(4) which 
provides: 


The failure of a petitioner to present with 
accuracy, brevity and clearness whatever is 
essential to a ready and adequate 
understanding of the points requiring 
consideration will be a sufficient reason for 
denying his petition. 


Rule 23(1) sets forth the required 
portions of the petition. Its 
requirements will vary, depending 
on whether review is sought of a 
state court or federal court 
decision.24 In preparing the 
components of the petition, 
reference to a source containing the 
appropriate forms and examples is 
most helpful.2® Rule 39(2) and (3) 
also contain certain requirements, 
such as the necessity for a subject 
matter index in all petitions 
exceeding ten pages and the 
location for the names of counsel of 
record.%6 

Finally, every component of the 
petition, from the designation of the 
term?” to the contents of the 
appendix should be verified by 
checking source books,” the rules, 
and the office of the clerk of the 
Supreme The clerk’s office 
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is a patient and helpful source of 
information for those details of the 
Court’s workings and preferences 
which are unavailable anywhere 
else.*° 

Service of Petition 

Once the petition is prepared, it 
must be served on all opposing 
parties.*! Proof of service, ** 40 
copies of the petition, a notice of 
appearance of counsel and a $100 
docket fee must be filed with the 
clerk in order for the case to be 
placed on the docket. At that 
point, the prosecuting entity can file 
its counter-petition. 

If the petition is denied, a petition 
for rehearing can be filed within 25 
days.*4 Its scope is more restricted 
than that of the original petition, 
however, as only substantial 
grounds not previously presented 
and those “intervening circum- 
stances of substantial or controlling 
effect”® can be urged. 

In a criminal case the denial of 
certiorari means that the petitioner 
is subject to the judgment of the 
court below. Only an order of the 
Court or of a justice can suspend the 
order of denial of certiorari 
pending disposition of a petition for 
rehearing.*® 

If the petition is granted, the 
procedural minuet continues with 
briefs on the merits, oral argument 
and eventually a decision. 


FOOTNOTES 


1 Sup. Cr. R.[hereinafter cited as Rule]. 
22, 28U.S.C.A., provides that a petition for 
the writ of certiorari to review the judgment 
of a state court of last resort in a criminal case 
must be filed within 90 days of entry of the 


judgment below. A petition to review a 
judgment of a United States Court of 
Appeals in a criminal case must be filed 
within 30 days. A Supreme Court justice can 
extend the filing date of a petition for 90 days 
in a case involving a court of appeals 
decision. Under some circumstances the 
court will waive the time limits. In any event, 
they are not jurisdictional, simply strict. 
Durham v. United States, 401 U.S. 481 
(1971), overruled on other grounds; Dove v. 
United States, 423 U.S. 325 (1976). 


2For forms and portions of other 
petitions, see 1 and 1A, West’s FEDERAL 
Forms (1969). In addition, STERN AND 
GRESSMAN, SUPREME CourT Practice (4th 
Ed. 1969) (hereinafter cited as SUPREME 
Court Practice) contains extremely helpful 
guidelines for preparing an_ effective 
petition. 

3 Rule 19. 

4 28 U.S.C. § 1251 et seq. 

5 All contentions must be set forth in the 
petition as no supporting brief will be 
accepted. Rule 23(3). 

6 The contents of a petition for certiorari 
are discussed in Rule 23 while the contents of 
briefs on the merits are governed by Rule 40. 

7 Statistics supplied by the Court’s 
statistician give an unclear picture of the 
chances of having a petition granted since all 
appeals and petitions for certiorari, habeas 
corpus, prohibition and mandamus are 
counted together. Petitions for certiorari are 
believed to comprise 90 percent of all of the 
Court’s appellate docket. During the 
October 1976 term the Court docketed 1,872 
“paid” cases involving appeals and petitions 
of all types and 2,000 in forma pauperis 
cases. The inability to compute the 
percentages of the petitions granted stems 
from the Court’s practice of carrying over 
cases from term to term. In the October 1976 
term, for example, the Court carried over 
452 “paid” cases and 392 in forma pauperis 
cases from the previous term. Following the 
same term, 305 “paid” cases and 315 in forma 
pauperis cases were carried over to the 
current term. 

In any event, 1,620 of the “paid” cases 
before the Court in the October 1976, term 
were denied, dismissed or withdrawn. 
Meanwhile, 2,013 of the in forma pauperis 
cases before the Court were denied, 
dismissed or withdrawn. Thus, the 
percentage of in forma pauperis cases which 
are denied or dismissed apparently have a 
great statistical effect on the chances of 
having a petition granted when it is prepared 
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by counsel, making chances of success 
greater than the 5 percent probability 
commonly cited. Of course, the practice of 
carrying over cases and the absence of 
maintaining a separate category for the 
number of petitions filed for the writ of 
certiorari make a statistical analysis of 
probability difficult, if not impossible. 

8 Cf. Rice v. Sioux City Memorial Park 
Cemetary, 349 U.S. 70, 75 (1955). 

§ Address by Mr. Chief Justice Fred M. 
Vinson, American Bar Association, 
September 7, 1949. 69 S.Ct. v, vi. 

10 Rules 23(1)(c) and 40(1)(d)(2). J.1. Case 
Co. v. Borak, 377 U.S. 426, 428 (1964). But 
see Blonder-Tongue Lab, Inc. v. University 
of Illinois Found., 402 U.S. 313 320 Fn.6 
(1971). 

1! Rule 40(1)(d)(2). 

Rule 19(1). 

13 SUPREME Court PRACTICE, supra note 2, 
at § 4.4. 

4 Rule 22. 

15 Rule 34 governs the computation of 
time under the Supreme Court’s Rules. 

16 Rule 39(4). 

17 Rule 39(1). Octavo literally means a 
book of sheets each folded into eight leaves. 
Basically, it is a pamphlet-like book bound 
through the middle and folded. 

18 Rule 53. 

19 Snider v. All State Administrators, Inc. 
414 U.S. 685 (1974). 

20 349 U.S. 70 (1955). 

21 Rule 19. 

22 SUPREME Court PRACTICE, supra note 2, 
at § 6.41. 

In Zap v. United States, 326 U.S. 777 
(1945), the Court denied certiorari for filing 
an 83-page petition. The Court relented the 
next day, however, and permitted counsel to 
file a petition for rehearing and a substituted 
petition. 326 U.S. 692. The order denying the 
writ was eventually vacated and the writ was 
granted. 326 U.S. 802. The defendant’s 
conviction ultimately was affirmed. 328 U.S. 
624. 

24 Compare, e.g., the requirements of Rule 
23(1)(f) and (g). 

25 West's FEDERAL Forms, supra note 2, at 
Vol. 1, ch.5 is highly recommended. Care 
should be taken, however, to consult the 
pocket part of that volume as the Supreme 
Court Rules were amended in 1970, the year 
after the volume was printed. E.g., Rule 
21(1) was amended in 1970 to eliminate the 
necessity of filing a certified copy of the 
record with the petition. 

26 Rule 5 governs admission to the Bar of 
the Supreme Court. Rule 39 requires that a 
member of the Supreme Court Bar be 
designated as counsel of record for a party. 
See SuPREME Court PRACTICE, supra note 2, 
at § 6.26, for steps to be taken when counsel is 
not a member of the Supreme Court Bar. 

27 SUPREME Court PRACTICE, supra note 2, 
at § 1.2. 

28 See note 2, supra. 

29 Telephone (202)252 - 3011. 

30 SUPREME Court PRACTICE, supra note 2, 
at § 1.6. 

3! Rule 33. 

% Rule 33(3) provides three methods of 
proving service. If the petition or any other 
document is printed, three copies must be 
served pursuant to Rule 33(1). 

33 Rule 21(3). 

34 Rule 58(1). 

35 Rule 58(2). 

36 Rule 25(2). 
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Federal Gift and Estate Taxation of Group-Term 


Life Insurance 


By James E. Roberts and Brent D. Klein 


During the past several years, 
employer-sponsored, group-term 
life insurance has become an 
important factor in estate planning 
for highly compensated executives. 
Indeed, it is not unusual for 
executives to be provided amounts 
of group-term life insurance equal 
to several times their annual 
compensation. Unfortunately, the 
increased importance of group- 
term life insurance has not been 
accompanied by a comparable 
increase in the expertise brought to 
bear in planning the executives’ 
estates. 

Many estate planners merely 
advise their clients to transfer their 
rights under their employer's 
group-term life insurance plan to 
the beneficiary thereunder without 
adequately considering the estate 
and gift tax consequences of such a 
transfer. Furthermore, many life 
insurance companies, in designing 
group-term life insurance plans, 
have failed to take into account the 
potentially disastrous gift tax 
aspects of their products. This 
article will discuss the federal estate 
and gift taxation of group-term life 
insurance and recommend certain 
changes in traditional policy design. 


Gift Tax 


Section 2501 of the Internal 
Revenue Code imposes a tax on 
gifts during a calendar quarter by 
an individual.' The tax applies to all 
gifts of property to the extent the 
value of the gifts exceeds the 
amount of the $3,000 annual 
exclusion authorized in §2503 and 
the deductions with respect to 
charitable contributions and the gift 
tax marital deduction authorized by 
§$§2522 and 2523.2 

Section 2503(b) of the Code 
permits the exclusion of $3,000 of 
gifts made to a donee during the 
calendar quarter (except gifts of 
future interests in property), less the 
aggregate amounts of such gifts to 
the donee during all preceding 
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calendar quarters of the calendar 
year, in determining the total 
amount of taxable gifts for the 
calendar quarter. The entire 
value of a gift of a future interest is 
includable in the amount of gifts for 
the calendar quarter in which the 
gift is made. 

The term “future interest” refers 
to a reversion, remainder and other 
interest, vested or contingent, 
which is limited to commence in 
use, possession or enjoyment at 
some future time.‘ Conversely, a 
“present interest” is defined as an 
unrestricted right to the immediate 
use, possession or enjoyment of 
property or the income from 
property.® Contractual rights under 
an insurance policy are not future 
interests, even though the 
obligations thereunder are to be 
discharged by payments in the 
future. However, a future interest in 
an insurance policy may be created 
by limitations in a trust or other 
instrument of transfer used in 
making a gift of the policy.® For 
example, if the donor pays the 
premiums on a policy insuring his 
life — directly or indirectly through 
providing services to an employer 
who actually pays the premiums, 
the incidents of ownership of which 
are vested in the donee — the 
payment of premiums constitutes a 
gift of a present interest in 
property.” But, if the donor 
transfers an insurance policy on his 
life to a trust created for the benefit 
of the donee which provides that 
the proceeds of the policy are to be 
invested and the net income 
therefrom paid to the donee during 
his lifetime, the transfer is a gift of a 
future interest since the income 
payments will not begin until after 
the donor’s death.’ 

When an employee assigns all his 
interest in his employer’s group- 
term life insurance plan, he has 
assigned an interest in the master 
policy. This transfer of an interest in 
the group-term life insurance policy 
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is a gift subject to tax. Assuming the 
employee’s health is not 
substantially impaired, the value of 
the insurance benefits transferred is 
the proportionate part of the annual 
premium last paid before the date 
of the gift which covers the period 
extending beyond that date.!® In 
other words, the value of the 
insurance benefit at the time of the 
transfer is generally the amount of 
unearned premiums thereon. 
Obviously, insurance on the life of a 
person with impaired health would 
have a value in excess of the 
unearned premium thereon unless 
the premium took into account the 
health impairment. 

Each time a premium is paid by 
the employer, directly or indirectly, 
an additional benefit is conferred 
on the employee. By assigning the 
insurance benefits and continuing 
participation in the plan, the 
employee causes these benefits to 
inure to the benefit of the donee. 
Accordingly, each premium 
payment made by the employer for 
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» oap-term insurance on the life of 
the employee is deemed an indirect 
transfer by the employee to the 
donee for purposes of §2511 and 
subject to the gift tax imposed by 
§2501."! 

Assuming the employee transfers 
his rights under the employer's plan 
to an individual or toa trust in sucha 
manner to avoid the transfer being a 
gift of a future interest, the payment 
by the employer of each premium 
with respect to that employer is not 
a gift of a future interest in 
property. Accordingly, the $3,000 
annual exclusion provided by 
§2503(b) would be available with 
respect to the transfer.!* 

Some group-term life insurance 
plans provide for the continuation 
of insurance coverage on the life of 
a retired employee until his death. 
Generally, the employer obligates 
itself, either under a_ separate 
document or under the master 
policy, to continue the insurance for 
its retired employees. In such a 
case, a retired employee’s benefits 
are not forfeitable. Additionally, if 
the employee has assigned his 
interest in the plan, his donee, as a 
third party beneficiary, may 
enforce the obligation of the 
employer. 

Assuming that an employer’s plan 
provides post-retirement group- 
term life insurance and the 
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employer has obligated itself to 
continue the insurance upon the 
employee’s retirement, the indirect 
transfer by the employee to his 
donee is more than the annual 
premium payment with respect to 
the employee for that year. The 
value of the gift, at this time, would 
be the value of all future premiums 
due under the policy with respect to 
the employee, i.e., the value of a 
nontransferrable paid-up term life 
insurance policy on the life of the 
retired employee.!* The value of 
such a policy would be 
approximately 60 percent of the 
amount of the insurance benefit 
provided the employee. This result 
is the same regardless of whether 
the employer’s obligation is 
prefunded or not. 


The insurance industry, insureds 
and their tax advisors (and even the 
Internal Revenue Service) have not, 
in the past, recognized the gift tax 
consequences of post-retirement 
insurance coverage. However, 
there are indications that the 
Internal Revenue Service is now 
taking the position discussed 
above.'4 Therefore, lawyers 
representing employers that 
provide its employees with post- 
retirement group-term life 
insurance should insist that the 
insurance contract be drawn to 
avoid this unexpected and 
disastrous gift tax treatment. In 
avoiding this gift tax problem, 
however, the need of the insured 
executive for guaranteed life 
insurance after his retirement 
should not be overlooked. 
Fortunately, contract provisions 
can be drafted to provide the 
insured executive with the 
guarantees of individual insurance 
contract type benefits without his 
incurring the adverse gift tax 
consequences discussed above 
upon retirement. For example, if 
the donor reserves any power over 
the disposition of the transferred 
property, the gift may be wholly or 
partially incomplete. Only 
completed gifts are subject to the 
gift tax.!5 


Depending upon the facts and 
circumstances in a particular case, a 
forfeiture provision providing for 
the termination of insurance 
coverage if an employee competes 
directly or indirectly with his 
employer after his retirement may 
result in the transfer upon 


retirement being partially 
incomplete because the employee 
has the power to terminate the 
donee’s interest in the policy by 
competing with his employer. In 
other words, the indirect transfer 
each year would be the same as 
before retirement; that is, the 
amount of the annual premium 
would generally be the value of the 
gift each year. Even if the gift were 
not rendered partially incomplete 
based upon the circumstances in a 
particular situation, such a 
forfeiture provision would be taken 
into account in determining the 
value of the transfer upon 
retirement.!® Consequently, the 
value of the gift by the employee at 
retirement would be somewhat less 
than the cost of a paid-up term 
policy on the life of a retired 
employee. 


Estate Tax 


The principal sections of the 
Internal Revenue Code relating to 
the estate taxation of life insurance 


are §§2042 and 2035. 


Section 2042 provides that the 
proceeds of an insurance policy on 
a decedent’s life are includable in 
his gross estate if they are: (1) 
receivable by the executor; or (2) 
receivable by beneficiaries other 
than the decedent’s executors and 
the decedent had, at the time of 
death, any incidents of ownership 
in the policy.” 


The amount includable in the 
gross estate with respect to 
insurance on the life of the decedent 
is the full amount receivable under 
the contract. However, if the 
proceeds are payable in the form of 
an annuity for life or for a term of 
years, the amount includable in the 
decedent’s gross estate is the lump 
sum which could have been 
received (in lieu of the annuity 
payments) or, in the alternative, the 
sum used by the insurance 
company in determining the 
amount of the annuity.!8 


The term “amounts receivable by 
an executor” includes proceeds 
receivable by the executor or 
administrator or payable to the 
decedent’s estate.!® Furthermore, 
proceeds receivable by a 
beneficiary subject to a legally 
binding obligation to pay taxes, 
debts or other charges against the 
decedent’s estate are includable to 
the extent of those obligations. 
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The ultimate test of includability 
under §2042(1) turns on whether the 
estate will benefit from the 
proceeds. For example, if insurance 
on the decedent’s life is assigned to 
a creditor as collateral security for 
decedent’s loan, the insurance is 
“payable to the executor” even 
though the creditor is the 
beneficiary.*° Manifestly, the estate 
has benefited from the discharge of 
the decedent’s liability to the 
creditor. Conversely, if the 
decedent’s executor or estate is the 
named beneficiary under a life 
insurance contract but state law 
requires the proceeds to inure 
exclusively to the benefit of the 
decedent’s children and surviving 
spouse, the insurance is not 
“payable to his executor.”?! In this 
situation, the estate will not benefit 
from the insurance proceeds. 

The proceeds of an insurance 
policy are includable in _ the 
insured’s gross estate under 
§2042(2) if he possessed at his death 
any incidents of ownership in the 
policy irrespective of the 
beneficiary designation there- 
under. The term “incidents of 
ownership,” as defined by the 
regulations, relates to the right of 
the insured or his estate to enjoy or 
control the economic benefits of the 
policy. Specifically, these benefits 
include the right to: (1) change the 
beneficiary; (2) surrender or cancel 
the policy; (3) assign the policy; (4) 
revoke an assignment; (5) pledge 
the policy as collateral for a loan; or 
(6) obtain from the insurer a loan 
against the cash surrender value of 
the policy.22 The language of the 
regulations is not intended to be 
inclusive, consequently other 
powers may constitute an incident 
of ownership.” 

The language of the Code 
specifically provides that the term 
“incident of ownership” includes a 
reversionary interest in the 
insurance policy or its proceeds.*4 A 
reversionary interest is defined as a 
possibility that the insurance policy 
or its proceeds may return to the 
decedent or his estate and a 
possibility that the policy or its 
proceeds may become subject to a 
power of disposition by the 
insured.25 The value of the 
reversionary interest must exceed 
five percent of the value of the 
policy valued immediately before 
the death of the insured. It is, 
therefore, possible to design a 


group insurance policy which the 
insured could assign to another and 
reserve the right to recover the 
policy rights upon the occurrence 
of certain events, i.e., divorce, etc., 
without having the policy proceeds 
includable in his gross estate in the 
event he were to die prior to the 
policy reverting to him. 

In addition, the regulations 
provide that the insured is 
considered to have an “incident of 
ownership” in an insurance policy 
held in trust if he has the power as 
trustee, exercisable either alone or 
in conjunction with another, to 
change the beneficial owner in the 
policy or its proceeds, or to effect 
the time or manner of enjoyment 
thereof even though he has no 
beneficial interest in the trust. 

Therefore, if the group-term life 
insurance provided under an 
employer’s plan is payable to the 
employee’s estate, or if the 
employee at the time of his death 
possessed an incident of ownership 
in the policy, the entire policy 
proceeds are includable in his gross 
estate. 

Assuming the employee transfers 
all his interests in the group-term 
life insurance benefits provided to 
him under his employer’s plan and 
the insurance proceeds are not 
payable to or for the benefit of his 
estate, §2042 will not require the 
policy proceeds to be includable in 
his gross estate. However, §2035 
may require inclusion of all or a 
portion of the policy proceeds in his 
gross estate. 

Section 2035 states that a 
decedent’s gross estate “shall 
include the value of all property to 
the extent of any interest therein 
which the decedent has at any time 
made a transfer, by trust or 
otherwise, during the three-year 


period ending on the date of the 
decedent’s death.” There is an 
exception to this general rule for 
any gift that was “excludable in 
computing taxable gifts by reason 
of Section 2503(b) [relating to the 
$3,000 annual exclusion for federal 
gift tax purposes] determined 
without regard to Section 
2513(a).”27 In other words, all gifts 
made within three years of the 
donor’s death are includable in his 
gross estate. However, any pro- 
perty for which the decedent was 
given the benefit of the $3,000 
annual exclusion (as opposed to an 
exclusion allowed his spouse by 
reason of the spouse’s having 
agreed to have one-half of the gifts 
treated as coming from her) is 
excludable from his gross estate. In 
addition, pursuant to §2035(c), any 
gift tax paid on gifts within three 
years of death is includable in the 
donor’s gross estate. 

Each time a premium is paid by 
the employer on behalf of an 
employee, an additional benefit is 
conferred on the employee. By 
assigning the insurance benefits to 
another and continuing partici- 
pation in the employer’s plan, the 
employee causes this benefit to 
inure to his donee. Therefore, each 
premium payment is deemed an 
indirect transfer to the donee for 
purposes of §2511, and subject to 
the gift tax imposed by §2501.% 
Assuming the transfer of this 
benefit is not a gift of a future 
interest, the payment of each 
premium by the employer is not a 
gift of a future interest in property 
by the employee and, therefore, 
qualifies for the $3,000 annual 
exclusion under §2503(b).29 If the 
annual premium on the policy paid 
on behalf of the employee does not 
exceed $3,000 per donee, the entire 
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TAX LAW NOTES 


premium qualifies for the exclusion 
under §2503(b). Therefore, no part 
of the insurance proceeds would be 
includable in the employee’s gross 
estate pursuant to §2035. If the 
annual premium for the insurance 
benefits provided the employee 
exceeds $3,000 per donee, §2035 
requires that some value _ be 
includable in the employee’s gross 
estate, attributable to the premiums 
paid within three years of his death. 
' Prior to the amendment of §2035 
by the Tax Reform Act of 1976, the 
courts held that if an insurance 
policy was transferred more than 
three years priot to the decedent’s 
death and‘the decedent ‘continued 
to pay thé premiums thereon, only 
the’ premiums paid within the three- 
year period prior to his death (if 
made ‘in contemplation of death) 
were includable in the decedent’s 
gross estate.*° If an insurance policy 


was transferred less than three years 
prior to the decedent’s death and 
the decedent continued to pay the 
premiums, in contemplation of his 
death, the courts held that the entire 
proceeds of the policy were 
includable in the decedent’s gross 
estate.2! However, if a portion of 
the premiums subsequent to the 
transfer was paid by the donee, the 
policy proceeds, less a prorata share 
attributable to the donee’s premium 
payments, were includable in the 
decedent’s gross estate.°? 

In applying prior case precedent 
to §2035, if a policy is transferred 
more than three years prior to the 
employee’s death, and the transfer 
is of a present interest, the 
premiums in excess of $3,000 per 
donee per year paid within three 
years of his death are includable in 
the employee’s gross estate. If a 
policy is transferred within three 
years of the employee’s death, the 
entire policy proceeds, less the 
policy proceeds attributable to the 
gift tax exclusion (if applicable) of 
$3,000 per donee per year for 
premiums paid within three years 
of death would be includable in the 
employee’s gross estate. 
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It must be noted, however, that 
the position of the Internal Revenue 
Service may be different from that 
outlined above with regard to 
§2035, as amended. The 
explanation of §2035 by the staff of 
the Joint Committee on Taxation 
could be interpreted to require the 
inclusion of the proceeds 
attributable to premiums paid 
within three years of death on a 
policy transferred within three 
years of the transferor’s death, less 
the amount which would be 
excludable under the annual gift tax 
exclusion. Although the staff 
explanation was prepared after the 
Tax Reform Act of 1976 was passed 
and reflects the staff's view as to the 
intent of Congress, the Supreme 
Court has referred to the 
comparable General Explanation 
of the Tax Reform Act of 1969 as a 
“compelling contemporary 
indication” of legislative purpose. 
The Court reached this conclusion 
even though the General 
Explanation was not issued until a 
full year after the passage of the 
1969 Act. With respect to §2035, 
however, the explanation in the 
staff report is inconsistent with the 
clear meaning of the words in the 
statute. 


In addition, since most group- 
term life insurance policies are 
annually renewable, the Internal 
Revenue Service may well argue 
that all rights in such policies are 
transferred anew each year.*4 The 
issue is whether the renewal and 
payment of premiums each year 
engenders the interest which the 
decedent’s donees have in the 
policy. As the donee of the policy 
does acquire the rights of 
conversion and/or renewal upon 
the original transfer, the courts may 
not sustain this argument if made by 
the Service. If the policy is deemed 
to be transferred anew each year, 
the policy will always be treated as 
being transferred within three years 
of death and, therefore, includable 
in the deceased employee’s gross 
estate. 


The Technical Corrections Bill of 
1977, which is presently being 
considered by Congress, would 
amend $2035. Under this proposed 
amendment, all transfers “with 
respect to a life insurance policy” 
within three years of death are 
includable in the donor’s gross 
estate. The language of this 
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amendment would seem to include 
not only the transfer of a life 
insurance policy within three years 
of death, but also the payment of 
premiums on a life insurance policy 
by the donor within three years of 
his death. However, the Committee 
Report states that the amendment 
applies only to the gift of a life 
insurance policy. In addition, the 
proposed amendment provides 
that all gifts within three years of 
death are includable in the 
decedent’s gross estate, unless no 
gift tax return was required to be 
filed with respect to that donee (i.e., 
no more than $3,000 transferred toa 
single donee), In other words, if 
gifts during the year to a single 
donee exceed $3,000, all such gifts 
made within three years of death 
are includable in the gross estate. 


In conclusion, it should be noted 
that the impact of the Tax Reform 
Act of 1976 on the transfer of life 
insurance policies is not clear. If the 
proposed changes to §2035 by the 
Technical Corrections Bill of 1977 
are, in fact, enacted as law, the 
transfer of life insurance policies 
within three years of death will 
require the inclusion of policy 
proceeds in the donor’s gross estate. 
In addition, the payment of 
premiums by a donor on a life 
insurance policy transferred more 
than three years prior to his death, 
may require the inclusion of the 
policy proceeds attributable to such 
premiums. This tax result would 
apply to all group-term life 
insurance provided an employee by 
his employer. 


Conclusion 


In summary form, the federal gift 
and estate tax consequences to an 
employee under his employer’s 
group-term life insurance plan are 
as follows: 


1. Upon an employee assigning 
all of his interest under the plan to 
another, there is a gift equal to the 
amount of unearned premium with 
respect to this coverage at the time 
of assignment plus any additional 
premiums paid by the employer on 
behalf of the employee during the 
calendar year of such transfer. Each 
year thereafter there is a gift by the 
employee to his donee equal to the 
annual premium paid during the 
year by the employer for term life 
insurance provided the employee. 
If the plan provides for post- 
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retirement insurance and_ the 
employer has obligated itself to 
continue such coverage upon an 
employee’s retirement, there is, 
assuming no forfeiture clause is 
contained in the policy, a gift equal 
to the cost of a paid-up term life 
insurance policy on the life of the 
retired employee. If the policy 
contains a properly drafted 
forfeiture clause, the amount of the 
employee's gifts after retirement 
each year is equal to the premiums 
paid by the employer, directly or 
indirectly, for insurance provided 
the employee during the year. 

2. Upon the employee’s death, 
assuming an assignment of all the 
employee’s rights under the policy 
has been made, there will be 
includable in his gross estate the 
following amounts: (a) if the 
assignment were made more than 
three years prior to his death, the 
sum of the amounts by which each 
annual premium paid within three 
years of death exceeded $3,000 per 
donee (if exclusion is applicable); 
and (b) if the assignment were 
made within the three years prior to 
his death, the policy proceeds less 
that portion thereof attributable to 
any gift tax exclusion allowable to 
the transfer of the policy and the 
any gift tax exclusion allowable on 
the transfer of the policy and the 
premiums paid within three years 
of death. However, this position is 
subject to attack by the Internal 
Revenue Service. In addition, the 
proposed amendments to $2035 
under the Technical Corrections 
Bill of 1977, if enacted, would 
change the above estate tax 
consequences. 

3. Upon the employee’s death, 
assuming no assignment has been 
made, the policy proceeds will be 
includable in his gross estate. 


From the above discussion, it 
should be obvious to most estate 
planners that more attention must 
be paid to the planning 
opportunities and pitfalls inherent 
in employer-sponsored, group- 
term life insurance. Although 
group-term life insurance is 
favorably taxed under the federal 
income tax laws and, with proper 
design, can be equivalent to 
insurance purchased under 
individual insurance policies, these 
advantages may, and often are, lost 
or at least offset by improper estate 
planning. oO 
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Discrimination in Employment Based Upon Handicaps 


By Thomas M. Gonzalez 


The right of handicapped 
persons to enjoy equal employment 
opportunities has been the subject 
of several pieces of legislation on 
both the federal and state levels. 
Until recently, however, neither 
government has provided a 
centralized scheme for enforce- 
ment of those rights. Now, both 
have made attempts to fill that 
need. The resultant statutes and 
regulations will affect Florida 
employers, especially those doing 
business with or receiving 
assistance from the federal 
government, and should be noted. 
Although the space available here 
does not allow a detailed analysis, a 
brief overview will be attempted. 


Federal Provisions 


Federal attempts to legislate 
solutions to the problems of the 
handicapped date back to 1920.! 
The most recent enactment is the 
Rehabilitation Act of 1973.2 
Designed as a comprehensive plan 
to meet the needs of handicapped 
individuals, the law also provided 
two sections worded as guarantees 
against discrimination in 
employment of the handicapped 
by those receiving monies from or 
contracting with any federal 
department or agency. 

The first of these sections, 29 
U.S.C. §793 (1975), requires certain 
federal contractors to take 
affirmative action to employ the 
handicapped. Applicable to all 
employers having federal contracts 
in excess of $2500, §793 provides 
that aggrieved persons may file a 
complaint with the Department of 
Labor for violation of the law. 

Section 794, the second part of 
the Rehabilitation Act that deals 
with discrimination, is couched in 
broader terms. The provision 
closely tracks the wording of the 
Civil Rights Act of 1964 which 
prohibits denial of access to 


federally assisted programs based 
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upon race.’ In its entirety, §794 
states that no otherwise qualified 
person: “shall, solely by reason of 
his handicap, be excluded from the 
participation in, be denied the 
benefits of, or be subjected to 
discrimination under any program 
or activity receiving Federal 
financial assistance.” 

Both §793 and §794 refer to 
§706(6) of the Act for the definition 
of handicapped persons. The last 
section is noteworthy because of its 
breadth. Section 706(6) defines the 
term “handicapped individual” to 
include those persons with a 
physical or mental impairment 
which affects a major life activity, 
persons with a history of such an 
impairment, and persons regarded 
as having one. The reach of this 
definition is discussed more fully 
below. It is to be noted, however, 
that a current, actual disability is not 
required to place a person within 
the Act’s coverage. It is sufficient 
that he or she have had such a 
handicap or is thought, albeit 
erroneously, to have one. 

As noted above, the enforcement 
of §793 is carried out by the 
Department of Labor through 
contractual requirements. By virtue 
of amendments passed in 1974, 
responsibility for enforcement of 
§794 was placed with the Secretary 
of Health, Education and Welfare.‘ 
An executive order issued in 1976 
directed the Secretary to proceed 
with the implementation of that 
section.> The resultant regulations, 
together with the law itself, greatly 
affect persons who do _ business 
with the federal government. 


Private Causes of Action 


Nearly every court dealing with 
the issue has read §794 as creating a 
private cause of action in favor of 
aggrieved persons. At least one 
court has made the same finding 
with respect to $793. 

The most complete treatment of 
the subject to date was provided by 


lobor law 


the Seventh Circuit in Lloyd v. 
Regional Transportation Authority.® 
Therein, the court held that §794 
granted a private cause of action to 
a class of disabled persons denied 
access to federally funded 
transportation systems by virtue of 
their handicap. 

Relying upon the law’s 
resemblance to Title VI of the Civil 
Rights Act of 196, the court 
applied the Supreme Court's 
opinion in Lau v. Nichols,’ wherein 
such a right was found to have been 
created by the 1964 statute. 
Although neither the Lloyd case or 
the Lau case dealt with 
employment, the reasoning in those 
cases applies to the employment 
problem as well. Title VI has been 
recognized as remedy for 
discrimination in hiring, and an 
identical conclusion has _ been 
reached with respect to §794.5 
Section 794 will, therefore, support 
a suit to enjoin the dispensing of 
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federal monies to offending 
employers. Section 793 may well 
serve the same function with respect 
to the granting of federal contracts. 

In Drennon v. Philadelphia 
General Hospital,® the court dealt 
with both §793 and §794. With 
respect to §793, the court conceded 
that the legislative history did not 
address the question of private 
causes of action. Nevertheless, it 
found such a right, relying upon the 
Supreme Court’s opinion in Cort 
v. Ash." It therefore concluded that 
an epileptic had stated a cause of 
action based upon discriminatory 
hiring practices. 


Regulations 


The standards to be applied to 
employers in suits under §793 and 
§794 have been established by 
regulation. These administrative 
statements should be considered 
required reading for all federal 
contractors and_ recipients of 
federal assistance.!! 

For purposes of §793, a federal 
contract is administratively defined 
as any agreement for the furnishing 
of supplies or services or for the use 
of property (real or personal).!2 It 
does not include contracts wherein 
the parties stand in the relationship 
of employee and employer nor 
does it encompass federally assisted 
contracts. 

Section 794, on the other hand, 
applies to any public or private 
entity or person which receives 
financial assistance defined as any 
“grant, loan, contract, or any other 
arrangement” by which a federal 
agency makes available such 
assistance. The §794 regulations do 
not apply to procurement contracts 
or contracts of insurance or 
guaranty. Procurement contracts 
are, of course, subject to §793. 
Assistance may take the form of 
funds, services or leases.!% 


When read together, the two sets 
of regulations provide nearly total 
coverage of all persons, private or 
public, who receive federal funds 
or other consideration either for 
work done or by virtue of various 
social programs. 


“Handicapped” and “Reasonable 
Accommodation” 


As noted above, there are three 
categories of persons protected by 
the Rehabilitation Act. These are: 
(1) persons who have an 
impairment which affects a major 
life activity; (2) those who have a 
history of such an impairment; or 
(3) persons who are considered as 
having one. The term “major life 
activity” is defined as functions 
such as caring for one’s self, 
performing manual tasks, seeing, 
walking, speaking, breathing, 
learning or working.'* 

It must be remembered that the 
protections of both §§793 and 794 
will also extend to a person who has 
no impairment restricting major life 
activities if he is treated by an 
employer as having such an 
impairment. Therefore, persons 
with conditions such as scars or 
limps are protected from 
discrimination!® 

The term “handicapped” also 
includes alcoholics as well as drug 
addicts. In addition, it protects such 
persons from discrimination based 
upon an employer's erroneous 
perception that these conditions 
affect a major life activity. 

A person entitled to the 
protection of the Rehabilitation Act 
with respect to employment is 
defined as a handicapped person 
who, “with reasonable accommo- 
dation, can perform the essential 
functions of the job in question.”!® 
Reasonable accommodation may 
include making a facility accessible 
to the handicapped as well as job 
restructuring, modification of work 
schedules, the acquisition of 
equipment, provision of readers 
and other similar actions.!7 In 
determining what is reasonable 
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accommodation, expense and 
business necessities are to be 
considered. 


Employment Criteria and Pre- 
Employment Inquiries 


Both sets of regulations prohibit 
the use of hiring criteria which 
result in blanket exclusion of 
handicapped persons for reasons 
not related to a job function.'§ 
Specifically forbidden are tests 
which a handicapped person may 
be unable to pass precisely because 
of his handicap rather than his 
inability to perform the subject 
work. For example, if a person has a 
speech impediment, he or she may 
not be denied employment because 
of failure of an oral test where the 
ability to speak is not a valid job 
requirement.!® 

Also related to employment 
criteria, the §504 regulations 
prescribed any prehire questions 
concerning the existence or history 
of a handicap. Neither may an 
employer conduct a_ medical 
examination prior to employment. 
An employer is allowed, however, 
to ask questions concerning ability 
to perform specific job-related 
functions and require a post-offer 
medical examination as a 
precondition to reporting to work. 

The regulations dealing with 
federal contractors are not as 
specific with regard to required and 
proscribed practices. They do, 
however, require contractors to 
affirmatively seek out and hire 
otherwise qualified persons who 
are handicapped. 


Enforcement 


The Department of Labor 
enforces §794 through means of an 
investigation and complaint 
procedure. The remedies available 
against offending contractors 
include withholding of progress 
payment, termination of contract, 
or debarment.”° 

The HEW regulations adopt the 
enforcement procedures estab- 
lished to enforce Title VI of the 
Civil Rights Act of 1964.2! They too 
provide for an investigation and 
complaint process. In addition, all 
other federal agencies are required 
to implement enforcement 
procedures of their own which 
provide for assurance, notice of 
rights and processing of 
complaints.” As in the case of §793, 
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violations of §794 can result in 
cessation of federal funds. 


Florida Provisions 


In Florida, protection from 
discrimination based upon physical 
handicap is provided by express 
constitutional language.®’ As in the 
federal sector, numerous pieces of 
Florida legislation have been 
enacted to protect and rehabilitate 
handicapped individuals.** It was 
only recently, however, that the 
legislature provided a mechanism 
for vindication of at least part of the 
constitution’s promise. 

The last session of the legislature 
enacted the Human Rights Act of 
1977. Although designated as an 
amendment to the Florida Human 
Relations Act, the new law is in fact 
an Equal Employment Opportunity 
Act which—in addition to protecting 
against and providing remedies for 
employment discrimination based 
upon race, sex, national origin, or 
age—deals with discrimination 
based upon handicap. The act which 
closely resembles Title VI of the 
Civil Rights Act of 1964, gives 
aggrieved persons the right to file a 
complaint with the Commission on 
Human Rights.2° That agency, 
formerly a conciliatory body, now 
has discretion to prohibit 
discriminatory actions as well as to 
order affirmative relief, including 
attorneys’ fees and back pay. 

Like its federal counterpart, the 
law allows for an individual civil 
suit in the event that the 
Commission declines to act. In such 
a suit, the courts are empowered to 
grant the same remedies as the 
Commission. 


The Human Rights Act does not 
define the term handicap. Whether 
or not the Commission will adopt 
the federal provisions relating to 
historical or apparent handicap is a 
matter of conjecture. A cursory 
review of other Florida legislation, 
however, reveals a multitude of 
defined disabilities which will most 
certainly be covered.”” 


The Human Rights Act applies to 
all employers employing 15 or more 
employees, and will become fully 
operational on July 1, 1978. 
Attention should be accorded to 
any regulations promulgated to 
enforce the law. 

As in the case of all statutes 
designed to legislate against 
discrimination, the laws discussed 
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above will require ongoing 
interpretation and it is difficult to 
gauge their full impact at this time. 
It is suggested, however, that at 
least with regard to employees of 
employers affected by these laws, 
the implication is clear. Those 
handicapped persons now enjoy 
the same protections accorded to 
victims of other types of 
discrimination based upon 
prohibited criteria. oO 


FOOTNOTES 


' Act of June 2, 1960, Pub. L. No. 66-236, 
41 Stat. 735 (1920); Vocational Rehabilitation 
Amendments of 1954, Pub. L. No. 83-565, 68 
Stat. 652 (1954); Vocational Rehabilitation 
Act Amendments of 1965, Pub. L. No. 89- 
333, 79 Stat. 1282 (1965), (all repealed 1973). 

2 29 U.S.C. §§701-794 (1975). 

3 42 U.S.C. §2000d. 

4 Rehabilitation Act Amendments of 1974, 
Pub. L. No. 93-112, 88 Stat. 1617 (1974). 

5 Exec. Ord. No. 11, 914, 31 Fed. Reg. 17, 
871 (1976). 

6 548 F. 2d 1277 (7th Cir. 1977). 

7 414 U.S. 563 (1974). 

5 Gurmankin v. Costanzo, 411 F. Supp. 
982 (E.D. Penn. 1976). 

9 428 F. Supp. 809 (E.D. Penn. 1977). 

10 422 U.S. 66 (1975). 

'! The regulations dealing with §793 are 
contained at 42 Fed. Reg. 22, 676 (1977) (to 
be codified in 45 C.F.R. §84) and 42 Fed. 
Reg. 32, 264 (1977) (to be codified in 45 
C.F.R. Part 84). 

12 41 C.F.R. §60-741.2 (1977). 

1342 Fed. Reg. 22, 678 (1977) (to be 
codified in 45 C.F.R. §84.3(h)). 

1442 Fed. Reg. 22, 678 (1977) (to be 
codified in 45 C.F.R. §84.3(j) (2) (ii)). 

15 Analysis of Final Regulations, 42 ¥ 
Reg. 22.685 - 22.694 (1977). 

1642 Fed. Reg. 22, 678 (1977) (to be 
codified in 45 C.F.R. §84.3 (k)(l)). See also 41 
C.F.R. §60-741.6 (1976). 

1742 Fed. Reg. 22, 680 (1977) (to be 
codified in 45 C.F.R. §84.12). ; 

18 42 Fed. Reg. 22, 680 (1977) (to be 
codified in 45 C.F.R. §84.13); (41 C.F.R. §60- 
741.6(c)(1977)). 

19 42 Fed. Reg. 22, 689 (1977). 

20 41 C.F.R. §60-741.28(1977). 

2142 Fed. Reg. 22, 685 (1977) (to be 
codified in 45 C.F.R. $84.61). 

2242 Fed. Reg. 32, 264 (1977) (to be 
codified in 45 C.F.R. $85.5). 

23 FLa. Const. art I, §2. 

See e.g., Stat. ch. 553 (1975); 
Stat. ch. 413 (1975). 

25 Human Rights Act of 1977, Ch. 77-341, 
1977 Fla. Laws (1977) (codified in Fa. Stat. 
§$§13.201, 13.211, 13.221, 13.241, 13.251, 
13.261 (1977). 

Stat. §13.261(10) (1977). 

7 See, e.g., Fua. Stat. §§553.45, 391.01, 
827.09, 413.501, 413.47 (1975). 
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1977 Clean Air Act Amendments — 


Weaker and Stronger 


By F. Ronald Mastriana 


After nearly three years of 
congressional hearings, workshops, 
and intensive lobbying from almost 
every section of society, on August 
7, 1977, while vacationing in Plains, 
Georgia, President Carter signed 
HR 6161 — PL 95-95 — The Clean 
Air Act Amendments of 1977. No 
one considers it the panacea for 
reducing adverse concentrations of 
air pollution and spurring 
continued economic growth. 
However, many of us look forward 
to the next seven years of judicial 
interpretation of the amendments 
which are certain to prove as 
fruitful as the previous seven years 
were with the 1970 Clean Air 
Amendments. 

HR 6161 amended most sections 
of PL 91-604, The 1970 Clean Air 
Act Amendments. The following 
will present what the author 
believes to be the major revisions 
most likely to affect the 
environmental law practitioner. In 
review of these revisions it is 
interesting to keep in mind 
President Carter’s statement of 
August 8 where he specifically 
praised the amendments designed 
to prevent significant deterioration 
of clean-air areas, the environmen- 
tal conditions to develop in 


nonattainment areas, and_ the 
authority of EPA to impose 
economic penalties against 


noncomplying plants. 


Goals and Strategy 


The goals of the 1970 Clean Air 
Act Amendments have been 
preserved. The two-pronged 
approach of establishing national 
ambient air quality standards 
(designed to protect the public 
health and welfare)! and emission 
standards? remains the strategy of 
the Act. 

The 1977 amendments force EPA 
to perform a “thorough review” of 
the criteria for the Ambient Air 
Quality Standards by December 31, 
1980% Those of us who worked with 
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DER in establishing or repealing 
the more stringent standards for 
South Florida are familiar with the 
existing studies‘ and strongly agree 
that a reanalysis is greatly needed, 
but question whether the time 
frame is appropriate. The 
amendments require that reviews 
must be performed by an 
independent scientific committee 
of seven members and _ that 
subsequent review must be 
performed every five years 
thereafter. 

EPA also has a mandate® to 
promulgate, within one year, 
primary Ambient Air Quality 
Standards for nitrogen dioxide 
concentrations over a period of not 
more than three hours unless the 
administrator finds that there is no 
significant evidence that such a 
standard for such a period is 
requisite to protect the public 
health. 

The importance of State Air 
Implementation Plans (SIP) to 
implement the goals of the Act 
through emission limitations has 
been maintained. The SIPs must 
now be revised to meet the new 
requirements including the need to 
include air quality maintenance 
measures and preconstruction 
review of direct sources of air 
pollution.® 

Section 110 of the Act has 
included the requirement that 
preconstruction review of direct 
sources include a consideration of 
energy and environmental and 
economic impacts. The new fees 
provision requires the owner or 
operator to pay to the permitting 
authority as a condition of any 
permit “the reasonable costs of 
reviewing and acting upon any 
application.” 

In addition to requiring states to 
contain adequate provisions to emit 
excess pollutants for pollutants 
within the state, §110(a)(2)(E) 
prohibits sources within the state 
from preventing attainment or 


environmental 
law 


maintenance by any other state of 
such primary or secondary 
standards. 


Stationary Sources 


The 1970 amendments required 
all areas of the nation to have 
attained National Ambient Air 
Standards by mid-1977. In 
nonattainment areas the 1977 
amendments require states to have 
an approved implementation plan 
revision by July 1, 1979, which 
provides for attainment of primary 
standards by December 31, 1982. 
This requirement is a precondition 
for construction or modification of 
major emission sources after June 
10, 1979.8 However, for cities with 
severe oxidant and carbon 
monoxide problems §172 provides 
an extension to December 31, 1987. 
These states must include 
alternative site analysis for 
proposed major sources of air 
pollution. 

Stationary sources may also 
obtain delayed compliance 
permission, from the state or the 
administrator, to continue 
operations temporarily even 
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though they violate emission 
limitations. The delays cannot be 
issued after July 1, 1979 (without 
compliance penalties) and may not 
extend more than three years. The 
most notable exemption to delay 
provisions is the granting up to a 
five-year delay for sources using 
“innovative technology” to control 
air pollution.® Primary nonferrous 
smeltering plants operating at the 
time of enactment could be granted 
two delayed compliance orders, the 
first until January 1, 1983; the 
second until January 1, 1988.!° 
However, many reports on 
monitoring and continuous 
emission reduction control 
technology requirements are 
attached to the delays. 

Section 111 on standards of 
performance for new stationary 
sources met with revision directed 
at providing incentives for 
innovative control technology and 
insist upon “continuous” emission 
controls. The new fossil fuel-fired 
sources must meet both a standard 
of performance for emissions and 
enforceable requirement for 
percentage reduction in pollution 
from untreated fuel for three 
pollutants (sulfur dioxide, 
particulates and nitrogen oxides.) 
This is the first issue of the new Act 
which is expected to meet early 
litigation. The electric power 
industry believes the percentage 
reduction for nitrogen oxides is 
impossible and for particulates, 
impractical. EPA tends to agree.!! 


Nondeterioration 


The 1977 amendments explicitly 
require SIP revisions with “emission 


AMORTIZATION SCHEDULES 


limitations and such other measures 
as may be necessary” to prevent 
significant deterioration of areas 
with cleaner air than the National 
Ambient Air Quality Standards.'” 
The Act establishes three land 
classifications that are tied to 
allowable increases over baseline 
concentrations of total suspended 
particulates (TSP) sulfur 
dioxide. No specific increments are 
proposed for other pollutants. 
However, EPA is mandated to 
perform a study and promulgate 
regulations to prevent significant 
deterioration of air quality which 
would result from emission of 
hydrocarbons, carbon monoxide, 
photochemical oxidants and 
nitrogen oxides.!3 

With regard to sulfur oxides and 
particulates, each SIP must contain 
measures assuring that maximum 
allowable increases over baseline 
concentrations of such pollutants 


(2) National wilderness areas 
greater than 5,000 acres 

(3) National memorial parks 
which exceed 5,000 acres 

(4) National parks which 
exceed 6,000 acres 


Within 120 days the states must 
submit a list identifying air quality 
control areas or portions thereof 
which meet national primary and 
secondary ambient air quality 
standards.'!® These areas are 
designated Class II unless 
redesignated in accordance with 
§164. States may redesignate any 
area in the state (excluding national 
parks, wildernesses, etc., greater 
than 10,000 acres, and Indian tribal 
lands) as Class HI if approved by 
the Governor after consultation 
with the legislature and “if general 
purpose units of local government 
representing a majority of the 
residences of the area so 


Pollutants 
Particulate Matter: 


annual geometric mean 
24-hour max 


Sulfur Dioxide: 
annual arithmetic mean 


24-hour max 
three-hour max 


Class I 


Maximum Increase 
Class II Class III 


19 37 
10 37 75 


40 
182 
700 


shall not be exceeded more than 
once per year for each land 
classification. 

The maximum allowable 
increases (in micrograms per cubic 
meter) over baseline concentrations 
are shown in the chart above:!4 

The Act established the 
following, as Class I areas: 


(1) International parks 
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Changes our Speciality 
$2.00 Prepaid — 10 for $17.50 


redesignated, enact legislation 
concurring in state’s 
redesignation.'’? The redesignation 
cannot cause or contribute to 
concentrations in other areas of any 
pollutant which exceeds maximum 
allowable increase. Prior to 
redesignation the section requires 
notice and public hearings with a 
“satisfactory description and 
analysis of the health, environ- 
mental, economic, social and 
energy effects of the proposed 
redesignation.”!® EPA may veto the 
state’s proposal only if procedural 
requirements of the section are not 
met. 

Section 165 of the Act outlines the 
preconstruction review require- 
ments. No major emitting facility 
may be constructed within any area 
without a permit which has been 
subject to a public hearing and an 
analysis as prescribed by 
regulations developed by EPA. The 
owner or operator is required to 
demonstrate the following:!® 
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(1) Emission from construction 
or operation of such facilities will 
not cause or contribute to air 
pollution in excess of (a) maximum 
allowable increase, (b) national 
ambient air quality standards, or (c) 
any other applicable emission 
standard; 

(2) The proposed facility is 
subject to the best available control 
technology for each pollutant; 

(3) There has been an analysis 
of any air quality impacts projected 
for the area as a result of growth 
associated with such facility; and 

(4) The owner or operator 
agrees to perform the necessary 
monitoring. 

The baseline concentrations 
described above are defined in § 169 
as the ambient concentrations levels 
which exist at the time of the first 
application for a permit in the area 
based on available EPA or state 
data. Such concentrations must take 
into account all projected emissions 
which may affect such areas from 
any major emitting facility on 
which construction commenced 
prior to January 6, 1975, but which 
has not begun operation by the date 
of the baseline air quality 
concentration determination.”° 

The House provision to reduce 
visible pollution in mandatory Class 
I areas remained in the bill. The 
“prevention cf any future and the 
remedying of any existing 
impairment of visibility” resulting 
from manmade pollution is made a 
goal of the Act.2! Within six months 
of the enactment of the Act, the 
Secretary of the Interior and federal 
land manager must identify areas 
with visibility problems and, within 


18 months of enactment, the 
Administration must report to 
Congress with methods for 


implementing the goal.%2 
Emissions Offset Policy 


EPA first introduced the offset 
policy in 1976. The federal policy 
was considered a take-off from the 
California policy which had been in 
effect for over two years. The offset 
policy was aimed at providing 
growth in “nonattainment” areas. 
The basis for EPA’s interpretative 
ruling? was highly debatable. 
However, §129 of the 1977 
Amendments ratifies the EPA 
policy. The policy allows new 
stationary sources in nonattainment 
areas only when pollution from 
existing sources in the area has been 
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reduced to more than compensate 
for the new emissions. The policy 
will only remain in effect until July 
1, 1979, after which it must be 
included in the state implemen- 
tation plans. 


This policy seems to put pollution 
in a product marketing situation 
where existing firms may have 
emission rights which could be sold 
to expanding new potential sources. 
The continuation of this marketing 
concept into “futures” allows the 
capitalistic imagination to run wild. 


Land Use Provisions 


We have learned that there is litle political 
support in artfully conceived national 
measures which require people to change 
their way of living. 

This fact is clearly illustrated in 
Congress’s revision to §110(a)(2)(B) 
of the 1970 amendments imposing 
“land use and _ transportation 
controls’”> and other measures 
necessary to ensure attainment and 
maintenance of primary and 
secondary ambient air quality 
standards. As a result of a 1972 
lawsuit,2® EPA proposed a series of 
measures?” designed to control 


automotive-related pollutants 
through what many believe were 
devastating land use controls. 

The 1977 amendments impose 
restrictions and limitations on EPA 
authority to impose indirect source 
review requirements. Specifically, 
any state may include in their state 
implementation plan an indirect 
source type preconstruction 
review, but the administrator may 
not require as a condition of 
approval of such plan any such 
review.2 The administrator may 
enforce a state indirect source 
review program. Federally assisted 
highways, airports, etc., are not 
included in the exemption.” 

However, the administrator must 
prepare a_ study within three 
months of enactment of the 
amendments on the necessity of 
parking surcharge, management of 
parking supply and _ preferential 
bus/carpool law regulations as part 
of an applicable state implemen- 
tation plan.*° 

Subsequent to the enactment of 
the bill, EPA issued a memorandum 
stating that EPA may not approvea 
state plan revision dropping 
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ENVIRONMENTAL LAW 


indirect source review require- 
ments unless EPA finds that the 
state plan is adequate to attain and 
maintain the national ambient air 
quality standards; otherwise “a 
state or indirect source developers 
certainly risk possible litigation 
brought by citizen groups and 
others for failing to follow SIP- 
approved procedures on 
preconstruction review.”?! 


Auto Emmissions 


Again the auto manufacturers 
were able to convince Congress 
that “technology” is not availabie to 
bring automobiles in compliance 
with the 1979 amendments. The 
1977 standards of 1.5 grams per 
mile of hydrocarbons (HC), 15 
grams per mile of carbon 
monixide (CO) and two grams of 
nitrogen oxide (NOx) were 
extended through model years 1978 
and 1979.52 In 1980 the standards 
were tightened to .4] grams per 
mile for HC, seven grams per mile 
for CO, and two grams per mile for 
NOx. EPA, however, was given the 
latitude to revise the CO standard in 
1981 and 1982 if the administration 
determined that “such waiver is 
essential to the public interest or the 
public health and welfare of the 
United States.” 

In addition, small manufacturers 
(including American Motors 


Company) that depend on 
emissions technology produced by 
other companies were given a two- 
year waiver until 1983 to meet the 
one gram per mile of NOx 
requirement. The 1.5 grams of NOx 
per mile for any class of light-duty 
vehicles may be waived up to four 
model years after the model year 
1980 if the manufacturer 
demonstrates that the waiver is 
“necessary to permit the use of 
innovative power train technology 
or innovative emission control 
device or system” and that 
“such technology was not utilized 
by more than one percent of light- 
duty vehicles sold in the United 
States in 1975 model year.” 

Section 203 specifically prohibits 
removal of or tampering with 
emission control systems by 
manufacturers and dealers of new 
vehicles and independent repair 
and service businesses. The 
violators of this section are subject 
to fines of up to $2500.55 

Section 207 sets a performance 
warranty of 24 months or 24,000 
miles during which the car 
manufacturer would have to bring 
any vehicle which failed an 
inspection and maintenance test 
into compliance with emission 
standards. Catalytic converters, 
terminal reactions and other 
emission control devices must be 
warranted for five years or 50,000 
miles. 


California Waiver 


Section 209(b) permits any state 
after notice and opportunity for 
public hearing to adopt and enforce 
the more stringent California auto 
emission standards, previously 
authorized only in that state, 


Beach. 


sheets. 


NOTICE 
United States District Court Vacancy 


A vacancy will occur on the United States District Court in the 
Southern District of Florida on July 1, 1978, on which date United 
States District Court Judge Charles B. Fulton will assume senior 
status. Judge Fulton has been recently sitting full-time in West Palm 


The Federal Judicial Nominating Commission of Florida will now 
receive personal information statements from persons desiring 
consideration for appointment to fill the seat. All expressions of 
interest must be received on or before Friday, March 17, 1978. 
Persons interested should request from Earl B. Hadlow, Chairman, 
Post Office Box 4099, Jacksonville, Florida 32201, or any other 
commission member, the appropriate personal information data 
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provided the following have been 
met:%6 

a) The state’s determination 
that the standards are required to 
protect public health and welfare is 
not arbitrary and capricious; and 

b) The industry is given two 
years’ notice. 


Remedies 


The 1977 amendments put 
additional teeth into the federal 
enforcement provisions of §§ 113 
and 303. Whereas the 1970 
amendments gave EPA injunctive 
relief as a civil remedy, the new law 
authorizes the United States district 
courts to impose civil penalties up 
to $25,000 per day of violations,” 
taking into account the seriousness 
of the violation and the economic 
impact of the fine on the violator.* 

Section 303 authorizes the 
administrator to issue emergency 
orders against stationary and 
mobile sources if they are 
presenting “an imminent and 
substantial endangerment to the 
health of persons.”39 The civil suit 
must be brought within 24 hours 
and the violator of the order may be 
fined up to $5,000 for each day the 
violation occurs. 

The citizen suit provision of §304 
has remained substantially 
unchanged, allowing citizens to 
bring suit against sources to force 
compliance with emission 
standards or limitations, to prevent 
construction or modification of a 
major emitting facility without a 
permit and prevent a violation of 
any SIP. The crucial provision as to 
litigation costs kas been retained: 

the court, in issuing any final order in any 
action brought pursuant to subsection (a) of 
this section, may award costs of litigtion 
(including reasonable attorney and expert 
witness fees) to any party, whenever the 
court determines such award is appropriate. 

Section 305 retained the existing 
provisions giving the Department 
of Justice primary responsibility for 
controlling and supervising civil 
litigation. The June 13, 1977, 
“memorandum of understanding” 
is given sanction and all costs filed 
after it would be subject to the 
requirement that any representa- 
tion shall include participation by 
EPA.“ 

The new law strengthens EPA’s 
carrot and stick control on the states 
by the following: 

1) In both $§$305(c) and 176(a) 


states are threatened with 
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curtailment of federal air control 
funds and highway funds. 

2) Section 316 authorizes EPA 
to withhold, condition or restrict 
construction grants for sewage 
treatment plants if they do not 
comply with the various provisions 
of the Clean Air Act. 

And last, but certainly not least, 
the administration is directed to 
prepare an economic impact 
assessment of the new Act. The 
assessment is due within one year 
and must evaluate the existing 
control strategies and propose new 
measures (penalty system) which 
may be effective in controlling air 
pollution.*! However, EPA rules 
cannot be challenged on failure to 
comply with this section. 


Conclusion 


In conclusion, I think we must 
agree with Senator Muskie’s 
comment that the final bill is “a 
compromise in every sense of the 
term.” It is tougher in some areas 
and weaker in others. We have 
more standards and_ increased 
penalties but some deadlines and 
requirements have been relaxed 
and deleted. Many of us are already 
having problems with both state 


PRINTED MINUTES 
AND LAWS 


and EPA interpretation of the new 
Act. One set of technical 
amendments correcting the errors 
in the Clean Air Act has already 
been issued.*? The attorney dealing 
with air pollution should closely 
reread all of the provisions 
described above with an eye out for 
the issue affecting his client and 
keep up with the various studies 
required by EPA and the revisions 
required by Florida. 0 
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SMALL Boat Law, by Herbert L. 
Markow, Published by Herbert L. 
Markow, Miami, Florida, 1977. 
435 pp. paperback, $19.95 


Why should the general 
practitioner be interested in a book 
on the legal problems of pleasure 
boating? When one the 
tremendous number of boats on the 
myriad waterways of Florida, a 
major boating state, it stands to 
reason that the activities of people 
involved with these craft will 
generate a substantial number of 
cases touching not only the law of 
admiralty, but the general law in the 
boating community. 

After teaching small boat law 
courses for the past eight years at 
Miami-Dade and Broward 
Community Colleges, Attorney 
Markow responded to the need for 
a course textbook, there appearing 
to be little in the legal or boating 


1, 1978. 


Florida Rules of 
Appellate 


After more than two years of study including public hearings 
and the work of two special committees, the Supreme Court 
adopted a full revision of the appellate rules on October 27, 1977. 
After inviting and receiving suggestions on those rules, the court 
made further modifications and adopted the new rules in a final 
order on December 22, 1977. The rules become effective March 


We are publishing the rules in a 43-page pamphlet in the style 
of our other rules pamphlets. Commentaries authored by the 
Supreme Court and its advisory committee follow each rule. The 
pamphlet also contains a 10-page index. The price is $3.00 plus 


literature to fulfill that purpose. 
Utilizing his teaching experience 
and the classroom dialogue which 
investigated the many facets of this 
subject, Mr. Markow has written a 
book of substantial interest to 
virtually every segment of the 
boating community. This is not 
surprising considering that his 
students, in addition to pleasure 
boaters, were lawyers, insurance 
company representatives, boat 
builders, adjusters, financiers and a 
host of others concerned in the 
diverse segments of the pleasure 
boating industry. 

Extensive in scope but tightly 
written in a lively narrative case 
style, the book’s 24 chapters search 
out and interpret, in three parts, the 
legal problems of the growing 
pleasure boating world. 

Part I, Regulation by Govern- 
ment, features the elements of 


Procedure 


Mail to CLE Publications, The Florida Bar, Tallahassee, FL 32304 
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federal and local maritime 
jurisdiction; federal and_ local 
enforcement authority including 
the increasingly important topics of 
search, seizure and _ forfeiture; 
rescue and the Good Samaritan; 
Florida and Federal Boating Acts; 
Florida titles and stolen boats; 
broad aspects of the _ boating 
environment; and marking and 
removing wrecks. 

A Consumer’s Section discusses 
boat sales; warranties, federal boat 
safety standards; Florida Yacht 
Broker’s Act and sales tax; boat 
charters and liveries; marina and 
boatyard disputes; and maritime 
liens. 

The admiralty and casualty law 
portion deals with salvage; the 
concepts of seaworthiness; personal 
injuries; collision; limitation of 
liability; areas of liability of 
government; and insurance. The 
Florida Boat Registration and 
Safety Law, and relevant excerpts 
from the Federal Boat Safety Act of 
1971 are appended. 

Many controversial features 
arise, and these are confronted 
forthrightly. Although SMALL Boat 
Law was written primarily for the 
lay student, it can be a valuable 
resource for both general and 
admiralty practitioners whose 
clients become involved in the 
pleasure boating community. 
Reviewed by Thomas R. Post, 

Miami 
SIGNIFICANT DECISIONS OF THE 
SUPREME Court, 1975-76 TERM, by 
Bruce E. Fein, Published by 
American Enterprise Institute for 
Public Policy Research 

After avoiding controversial 
decisions in the prior term, the 
Supreme Court in its 1975-76 term 
responded to the political mood of 
the nation and rendered a series of 
judicially conservative decisions 
with wide political and public 
reverberations, according to a new 
study. 

Published by the American 
Enterprise Institute for Public 
Policy Research, Significant 
Decisions of the Supreme Court, 
1975-76 Term was written by Bruce 
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E. Fein, an attorney with the U.S. 
Department of Justice and a 
Harvard Law School graduate. 

Fein points to the retirement of 
Justice William O. Douglas, which 
left the liberal bloc of the Court 
with only Justices Brennan and 
Marshall, as the catalyst that 
“‘seemed to encourage the 
remaining seven justices in their 
general belief that an unelected 
federal judiciary should avoid 
imposing constitutional and, thus, 
nationwide shackles on other levels 
or branches of government.” 

The only area in which the Court 
seemingly departed from this trend 
was in its holdings concerning 
abortion, in which it expanded a 
woman’s right to an abortion by 
striking down state requirements of 
spousal or parental consent. 
However, Fein cautions that the 
constitutional rights of women to 
obtain abortions may be sharply 
curtailed in the future by the 
development of medical tech- 
nology, since the Court held that 
abortions can be_ prohibited 
whenever the fetus is potentially 
able to live indefinitely outside the 
womb. 

In other cases, “the Court 
generally refused to extend and in 
some instances reduced the rights 
of suspects, criminals, and 
prisoners. These decisions reflect in 
part the public concern with high 
crime rates,” says Fein. “The 
decisions of the Court expanding 
the constitutional powers of the 
states and reducing those of 
Congress are consistent with a 
pervasive anti-Washington mood 
throughout the country.” 

Other decisions that Fein sees as 
significant were the invalidation of 
several provisions of the Federal 
Election Campaign Act, which had 
the effect of cutting off federal 
financing of presidential candidates 
for several crucial weeks, and the 
virtual prohibition of judicial gag 
orders imposed on the press. 

The volume presents a detailed 
analysis of the Court’s actions 
during the 1975-76 term, during 
which the Court heard 179 cases 
and disposed of 3,806, leaving 955 
cases remaining on dockets. 

The American Enterprise 
Institute for Public Policy Research 
is a nonpartisan, nonprofit, publicly 
supported educational and research 
organization which itself takes no 
positions on public policy issues. O 


Guard and Reserve units are more im- 
portant to national defense than ever 
before. As the only alternative to larger 
and more costly active forces, they must 
maintain a high level of readiness. To be 
ready, teamwork and team spirit are vital, 
which is rgd Guard and Reserve leaders 
try to instill these qualities in their people. 

This sense of pulling together comes in 
handy in the business sector. As a matter 
of fact, a lot of what Guard and Reservists 
learn at their part-time military jobs can 


A Public Service of This Magazine 
OUNCE & The Advertising Councu 


IS BECAUSE 
SHE LEARNED TO 
WORK THAT WAY 
AS PART OF A 
PLATOON. 


— ONE OF THE REASONS 


SHE CAN WORK SO 
WELL AS PART OF 
ATEAM... 


be applied to the civilian business world. 
These local Guard and Reserve units, 
from coast to coast, make up nearly 30% 
of our defense force at a fraction of the 
cost of similar active forces— another 
good reason for joining the 330,000 other 
employers who have signed a Statement 
of Support for the Guard and Reserve. 
Why don't you take the first step and ask 
for a Statement of Support. Write to Em- 
ployer Support, Arlington, VA 22209. 


The Florida Bar Journal 
Article Writing Contest 


Eligibility 

Articles published between May 1977 

and April 1978 will be judged in the contest. 
Column notes will not be included in the 
judging. 


Criteria 

Articles will be judged on basis of content, 
clarity, accuracy and usefulness. No special 
entry form is needed. The only requirement is 
to submit an article for review by the Editorial 
Board, and if it is published, it will be 
considered in the competition. 


Cash Awards 

A first place cash award of $250 will be 
presented at the Annual Convention in 
Hollywood in June 1978 to authors in two 
categories: practical “how-to-do-it” articles 
and general discussions. 


Where to Submit Articles 

Typewritten manuscripts of approximately 15 
doublespaced pages may be submitted to: 
Managing Editor, The Florida Bar Journal, 
Tallahassee, Florida 32304. 
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rem lawyers’ Title Guaranty Fund 


The Florida lawyers’ organization for guaranteeing titles to real estate 


LAWYERS’ TITLE 
GUARANTY 
FUND 


Attorney’s Role in Real Estate 
Transactions Explained to 
Mortgage Brokers 


An attorney’s role in a real estate 
transaction may begin with the 
initial negotiations and cover 
drafting of the contract, 
examining title, handling the 
closing and_ possibly litigation 
throughout the course of an entire 
transaction. 

This was the view presented at 
the December 1977 meeting of the 
Jacksonville Area Mortgage 
Brokers’ Association by attorney 
Jeffrey Marks of the Fund member 
firm of Schneider, Dunay and Lee 
of Jacksonville. Marks pointed out 
that real estate lawyers, in 
particular, must have a working 
knowledge of all local, state and 
federal laws, constitutional 
provisions and court decisions 
affecting the ownership, use and 
conveyance of real property. This 
includes laws such as RESPA, 
ECOA, Truth-in-Lending and the 
Uniform Land Sales Act. 

Numerous interests are 
represented in real estate 
transactions. For this reason, an 
attorney’s client may be the lender, 
mortgage broker, purchaser or 
seller, real estate agent, 
materialman, heirs of a former 
owner, or the landlord or tenant. 

While the attorney may become 
involved in any stage of the 
proceedings and real estate 
transaction, the beginning is often 
the actual negotiations. Matters 
such as allocation of purchase price 
to real estate, personal property, 
terms of payments and allocation 
of closing costs including income 
tax aspects of these items are 
involved. The types of title 
evidence to be provided, pest 
control, roofing and plumbing 
inspections must be covered. Also, 
business sales often involve good 
will and business records, zoning, 
noncompetition agreements and 
the Uniform Bulk Sales Act. 
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The Fund is: 


* 5,000 Florida lawyers providing 
clients with complete title 
assurance — legal advice plus a 
Fund insured title. 


* No closings by non lawyers. 
* Florida’s largest domestic 
chartered title insurer in number of 


Florida titles insured. Assets over 
$16 million. 


* Nationally accepted by most 
major lenders. 


* Florida’s ONLY bar-related title 
insurer. 


« YOU — if you are a Fund 
member of Florida’s ONLY 
independent, lawyer owned and 


operated title insurer. 


After the parties have agreed on 
these items, their understanding 
must be reduced to a valid contract. 
Precise drafting of the contract to 
meet legal requirements and 
accurately reflect the parties’ 
intentions is crucial. The attorney 
then may be called upon to help 
secure financing. 

The next stage is examination of 
the title and the survey. Title 
defects and their solutions along 
with counseling of the client must 
be accomplished. 

Marks described the closing as 
“probably the most important one- 
half hour that a buyer or seller may 
spend in his life.” He emphasized 
the necessity of creating a 
professional, courteous, dignified 
and yet relaxed atmosphere for a 
closing. Many of the closing 
documents used were discussed as 
were the kinds of legal questions 
asked of the attorney at the closing. 
The speaker pointed out that the 
lender’s attorney has an added 
burden if the parties are not 
otherwise represented at the 
closing. 

Marks concluded his discussion 
with a brief overview of the 
lawyer's role in litigation as it 


affects real estate. He commented 
that since title to real estate is 
effected by most areas of the law 
which concern persons with an 
interest in property, potential 
matters for litigation are 
widespread. He named the 
following as some of the particular 
areas in which litigation might arise: 
quiet title, boundary litigations, 
ejectment, eviction, partition, 
divorce and property settlement, 
mortgage foreclosure, mechanic’s 
lien foreclosure, reform, recession 
and cancellation of instruments, re- 
establishment of lost instruments, 
breach of sales contracts, suits for 
real estate commission, removal of 


restrictions/covenants, zoning 
disputes, landlord and _ tenant, 
slander of title, and _ platting 
disputes. 


Foreign Judgment not 
Automatic Lien 


A foreign judgment creditor must 
bring a suit in Florida to establish an 
out-of-state judgment as a Florida 
jucgment. This ruling in National 
Equipment Rental Ltd. v. Coolidge 
B & T Co., 348 So.2d 1236 (Fla. 3d 
D.C.A. 1977), supports a long held 
position of the Fund. 

In that case, an out-of-state 
judgment creditor filed a certified 
copy of the judgment in the Florida 
official records. Later, another 
foreign judgment creditor sued on 
his judgment and obtained a 
Florida circuit court judgment 
which was recorded. 

In a suit with the first judgment 
creditor as a defendant, the trial 
court quited title in the later 
judgment creditor. On appeal it 
was held that as a condition 
precedent to obtaining a lien upon 
land in Florida, an out-of-state 
judgment creditor must establish 
the foreign judgment as a Florida 
judgment. 


By the Staff of Lawyer's Title 
Guaranty Fund 
Adv. 
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CALENDAR 


1978 


February 21-22—Florida Bar Examination, Parts I, II, III, Lakeland Civic Center. 

February 26-March 9—National District Attorneys Association Midwinter 
Meeting, San Francisco Hilton. 

March 2-4—Tenth Medical Institute for Attorneys, University of Miami Law 
Center, Americana Hotel, Bal Harbour. 

March 9, 10, 11—Fourteenth Annual Assembly of Lawyers’ Title Guaranty Fund, 
Sheraton Twin Towers, Orlando. 

March 16, 17—Bar Board of Governors Meeting, Bar Center, Tallahassee. 

March 31-April 1—Young Lawyers’ Section Annual Convention, Omni 
International Hotel, Miami. 

April 6-9—Ninth National Conference on Women and the Law, Peachtree Plaza 
Hotel, Atlanta. Sponsor, Women Law Students’ Association, U of Ga., Athens. 

April 14, 15—Academy of Florida Trial Lawyers Spring Seminar, Turtle Inn, 
Jacksonville. 

April 17-April 30—The Florida Bar/Greek Isles Adventure. 

May 4-6— Young Lawyers’ Section Board of Governors Spring Meeting, Bahamas. 

May 7-12—University of Miami 33rd Annual Tax Conference, Eden Roc Hotel, 
Miami Beach. 

May 11-13—Bar Board of Governors Meeting, Largo Mar Hotel, Ft. Lauderdale. 

May 30—Part I & III Bar Examination, St.Petersburg Hilton. 

June 14-17—The Florida Bar Annual Convention, Diplomat Hotel, Hollywood. 

June 28—Academy of Florida Trial Lawyers Legislative Seminar, Host 
International Hotel, Tampa. 

June 29—Academy of Florida Trial Lawyers Legislative Seminar, Omni 
International Hotel, Miami. 

July 19-Aug. 3—Russia/Scandinavia Tour, The Florida Bar. 

July 25-26—Florida Bar Examination, Parts I, II, II], Miami Beach Convention 
Center. 

August 3-10—ABA Annual Meeting, New York City. 

August 13-August 30—The Florida Bar European Charter Flight. 

October 24—Florida Bar Examination, Parts I, III, Jacksonville Civic Auditorium. 

October 30-November 12—The Florida Bar Eastern Mediterranean Cruise. 


November 2-4—Academy of Florida Trial Lawyers Annual Convention, Doral 
Country Club, Miami. 
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Coral Gables Bar Association 
Bernice M. Walton, President 
2121 Ponce de Leon Blvd., Ste. 1040, 
Coral Gables 33134 


Cuban American Lawyers Association 
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301 Sevilla Ave., Ste. 3, Coral Gables 33134 


Dade County Bar Association 
James F. Crowder, Jr., President 
9th FIl., Dade Federal Bldg. 

101 E. Flagler St., Miami 33131 


Escambia County - Santa-Rosa Bar 
Association 

Roderick G. Magie, President 

226 S. Palafox St., Pensacola 35201 


The Federal Bar Association 
Broward Co. Chapter 
Raymond B. Ray, President 
2455 E. Sunrise Blvd. 

Ft. Lauderdale 33302 


Central Florida Chapter 
Thomas J. Hanlon III, President 
P. O. Box 1001, Tampa 33602 


Jacksonville Area Chapter 
Peter L. Dearing, President 
P.O. Box 4099, Jacksonville 32201 


South Florida Chapter 
Richard M. Gale, President 
518 Biscayne Bldg. 

Miami 33130 


West Florida Chapter 
Richard Hill Merritt, President 
314 S. Baylen St., Pensacola 32501 


Flagler County Bar Association 
Leland B. Shaw, President 
P.O. Box 296, Bunnell 32010 


Florida Government Bar Association 
Jon Whitney, President 
P.O. Box 1151, Tallahassee 32302 


Florida Keys Bar Association 
William N. DeVane, Jr., President 
P.O. Box 177, Marathon 33050 


Franklin County Bar Association 
William R. Phillips, President 
P.O. Box 594, Carrabelle 32322 


Gadsden County Bar Association 
Tracy L. Riddle, President 
112 E. Washington St., Quincy 32351 


Gulf Beaches Bar Association of 
Pinellas County 
George Schriefer, President 
6075 Park Blvd., Pinellas Park 33565 


Hardee County Bar Association 
John W. Burton, President 
P.O. Box 426, Wauchula 33873 


Hendry-Glades Bar Association 
Bernard Alford Wood, President 
P.O. Box 1025, Clewiston 33440 


Hernando County Bar Association 
Daniel B. Merritt, Sr., President 
P.O. Box 907, Brooksville 33512 


Hialeah-Miami Springs Bar Association 
Francis E. Holden, Jr., President 
166 Hialeah Dr., Hialeah 33010 


Highlands County Bar Association 
Michael A. Rider, President 
P.O. Box 548, Lake Placid 33852 


Hillsborough County Bar Association 
Stephen W. Sessums, President 
100 Madison St., Tampa 33602 


Homestead Bar Association 
Philip V. Salmon, President 
27 N.E. Tenth St., Homestead 33030 


Indian River County Bar Association 
George H. Moss, President 
P.O. Box 3406, Vero Beach 32960 


Jacksonville Bar Association 
Walter L. Robison III, President 
303 Liberty St., Jacksonville 32202 


Lake City-Columbia Co. Bar Association 
William James Roberts, Jr., President 
P.O. Box 668, Lake City 32055 


Lake County Bar Association 
Del G. Potter, President 
196 W. Fifth Ave., Mt. Dora 32757 


Lakeland Bar Association, Inc. 
J. H. Roberts, President 
P.O. Box 38, Lakeland 33802 


Lee County Bar Association 
Richard D. DeBoest, President 
Box 1480, Ft. Myers, 33902 


Manatee County Bar Association 
Lloyd Lyday, President 
518 12th St. West, Bradenton 33505 


Marion County Bar Association 
J. Christian Meffert, President 
943 S.E. Ft. King St., Ocala 32670 


Martin County Bar Association 
Stephen C. Frasier, President 
P.O. Box 2210, Stuart 33494 


Miami Beach Bar Association 
Harry Tempkins, President 
420 Lincoln Rd., Ste. 258 
Miami Beach 33139 


Mid-County Bar Association 
David Barrow, President 
6075 Park Blvd., Pinellas Park 33565 


Monroe County Bar Association 
Hugh Morgan, President 
P.O. Box 1117, Key West 33040 


Nassau County Bar Association 
Robert Williams, President 


P.O. Box 1176, Fernandina Beach 32034 


North Broward Bar Association 
Peter A. Portley, President 
2745 E. Atlantic Blvd., 
Pompano Beach 33062 
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North Dade Bar Association 
Samuel I. Leff, President 
1367 N.E. 162nd Street, 
N. Miami Beach 33162 


Okaloosa-Walton Co. Bar Association 
D. Michael Chesser, President 
Eglin-Federal Credit Union Bldg., 
Ft. Walton Beach 32548 


Orange County Bar Association 
Robert W. Duckworth, President 
P.O. Box 3791, Orlando 32801 


Osceola County Bar Association 
Jeffords D. Miller, President 
P.O. Box 1, Kissimmee 32741 


Palm Beach County Bar Association 
John Flanigan, President 
707 N. Flagler Dr., W. Palm Beach 33401 


Panhandle Bar Association 
Virgil Q. Mayo, President 
P.O. Box 499, Blountstown 32424 


Pasco County Bar Association 
Charles Waller, President 
419 E. Live Oak, Dade City 33525 


D. W. Perkins Bar Association 
Ernest Jackson, Sr., President 
410 Broad St., Jacksonville 32202 


Putnam County Bar Association 
John F. Sproull, President 
314 St. Johns Ave., Palatka 32077 


St. Johns County Bar Association 
Olen W. Meredith, President 
108 King St., St. Augustine 32084 


St. Lucie County Bar Association 
William F. Willes, President 
P.O. Box 309, Ft. Pierce 33450 


St. Petersburg Bar Association 
Louie N. Adcock, Jr., President 
P.O. Box 387, St. Petersburg 33731 


Sarasota County Bar Association 
William D. Merrill, President 
P.O. Drawer 4195, Sarasota 33578 


Seminole County Bar Association 
W.F. Stalnaker, Jr., President 
400 Maitland Ave., 

Altamonte Springs 32701 


South Broward Bar Association 
Lawrence J. Smith, President 
2621 Hollywood Blvd., Hollywood 33020 


South Dade Bar Association 
Det H. Joks, President 
20466 South Dixie Highway 
Miami 33189 


South Miami District Bar Association 
Spencer Fox, President 
6101'S.W. North St., South Miami 33143 


South Palm Beach County Bar Association 
David B. Van Vleek, President 
150 E. Palmetto Park Rd., 
Boca Raton 33432 


Tallahassee Bar Association 
Kenneth Webster Davis, President 
P.O. Box 3788, Tallahassee 32303 


Tri-County Bar Association 
Daniel B. Merritt, Sr. 
P.O. Box 1478, Brooksville 33512 


Venice-Englewood Section of the Sarasota 
County Bar Association 
Robert L. Moore, President 
209 Nassau St., Venice 33595 


Volusia County Bar Association 
Horace Smith, Jr., President 
444 Seabreeze Blvd., 
Daytona Beach 32015 


West Pasco Bar Association 
N. John Stewart, President 
P.O. Box 965, New Port Richey 33552 


The Society of the Bar of the 
First Judicial Circuit 
Donald H. Partington, President 
21 S. Tarragona Ave., Pensacola 32501 


Third Judicial Circuit Bar Association 
Jerry M. Blair, President 
P.O. Box 980, Live Oak 32060 


Eighth Judicial Circuit Bar Association 
Jack Langdon, President 
912 N.E. 2nd St., Gainesville 32601 


Tenth Judicial Circuit Bar Association 
William A. Seacrest, President 
P.O. Drawer BS, Lakeland 33802 


What are we? 


Condominium Review provides 
a blend of monthly updates on 


of condominium 
investor information! 


We are the only national publica- 
tion designed specifically for the 
condominium market! We are the 
source of information from the 
fields of real estate, construction, 
law, accounting, syndication, and 
management. 

How can we help you? 

By keeping you well informed of 
the changes and developments in 
this fast-paced field. 


investor guidelines, conversion 
strategies, value surveys of sales 
and rentals, nation-wide develop- 
ments in broker listings, tax infor- 
mation, time sharing, club and 
rental methods, and much more! 


“What this nation needs is a 
ood $1 monthly magazine. 

t's Condominium Review, brim 
full of Condominium investor 
information.” 


Please send me 12 issues (1 YR) and bill 
me $10 later. 


| Please send me advertising information. 


NAME 

CITY 

STATE ZIP 
Condominium Review 


1844 Union Street 
San Francisco, CA 94123 


| 
| | 
| | 
| | 
| 
| | 
| | 
| ADDRESS | 
| | 
| | 
| | 
| | 
| | 
| | 
+ (415) 346-1844 (415) 922-1844! 
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ANOTHER 
“WE'LL GET TO IT SOMETIME” 
YEAR? 


You can count on it: The cost of operating your law office during 
1978 will increase. 


The time to do something about improving your firm’s internal effi- 
ciency, and earnings, is now. Why procrastinate for another year? 


Use of the C T System For Law Office Management will help. 


It will increase your firm’s revenues by increasing the amount of 
time your lawyers can spend on billable legal work. It will improve 
your cash position, give you improved controls, put a ceiling on back 
office costs—help you more than offset the increased operating costs 
that are coming. 


Z Get descriptive literature. There’s no obligation. 


: C T CORPORATION SYSTEM, 100 BISCAYNE BLVD., MIAMI, FLORIDA 33132 or 
C T CORPORATION SYSTEM, 1820 FIRST NAT’L BANK TOWER, ATLANTA, GA. 30303 


I’m a lawyer. Send me a no obligation copy of your booklet, Increasing Law 
Office Profits... Systematically. 


NAME 


FIRM 


ADDRESS 


CITY, STATE, ZIP 


SB 871 
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YOUR SYMBOL FOR 


PEACE MIND SECURITY 


The very essence of home ownership is the peace of mind and sense of security which arises 
therefrom. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to 
their clients, and caused these same clients to desire it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and 
instructing them to obtain for him a land title insurance policy as the final protection of his 
ownership. 


Title & Trust Company of Florida is the largest and the oldest title insurance company 
operating under a Florida charter. It points with pardonable pride to its successful career, and 
to the efficient and unexcelled service which it has rendered to its thousands of satisfied 
customers whom it has served for more than 55 years. 


Title & Trust Company of Florida, with its home office in Jacksonville, insures land titles 
anywhere in the State of Florida. 


TITLE ABSTRACTS 


INSURANCE ESCROWS 


ot 


TitLe & TRUST COMPANY OF FLORIDA 


HOME OFFICE 
200 E. Forsythe Street, Jacksonville, Florida 
Telephone (904) 353-5661 


COMP 
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Postmaster: Send Form 3579 to 
ANN ARBOR MI 48195 The Florida Bar, Tallahassee, Florida 32304 


Facts, Issue, Holding and Rationale you even if you are now using junior members of 
your firm to do legal research. We are fast, econom- 
ical and convenient. If we weren’t we wouldn’t keep 
receiving repeat requests from some very capable 


We all remember having that pounded into us at law 
school. Digging through the stacks to find a case that 
will be on all fours with your case probably brings 


) attorneys. 

back some warm memories of independent discov- 

ery. However, today, in the real world, you may not 

have a magnificent law library close at hand; and oe =e 
even if you do, can you or your client afford the ve Se 


time it takes to wander through the pages seeking siege Pc RESEARCH 


that first case on point? It’s not an educational 


process anymore—it’s a matter of economics and how we can free dh for lawyers 


your firm’s efficiency and effectiveness. yor valuable ete 
deal more with the 
There’s an easier way for you to be “on all fours” problems that require piorida Division of 
quickly. It’s usu, RESEARCH FOR LAWYERS. We your personal American Legal Research Corp. 
can research and prepare a case more efficiently for | attention. Box 13777, Gainesville, Fl. 32604 


Confer with us Toll-Free (800) 342-6862. Outside of Florida call (904) 377-8300. 
We are on call evenings, weekends or whenever you sit down to think. 
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